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The idea of an equilibrium between man and the earth, the awareness of 
the rape of the environment by industrial culture and today’s technol- 
ogy, the reevaluation of the wisdom of primitive peoples, forced either 
to respect their habitat or face extinction, was something that, during 
those years, although not yet an intellectual fashion, had already begun 
to take root everywhere, even in Peru. 

VARGAS LLOSA 


The difference between what we do and what we are capable of doing 
would suffice to solve most of the world’s problems. 
MAHATMA GANDHI 
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PREFACE 


I started to become familiar with oil-related conflicts while in graduate school, 
back in the mid-1990s, when studies about the causes and effects of the mis- 
management of natural resources—commonly known as the Resource Curse — 
were starting to appear. But conflicts linked to the Resource Curse were differ- 
ent from the local disputes now rapidly multiplying in Latin America. Early on, 
during my preadolescent years, oil conflicts were associated with epic economic 
meltdowns. Back then, newspapers in my hometown of Buenos Aires were full 
of stories about Venezuela’s oil boom of 1973-74, when that country became 
awash with “petrodollars.” The press referred to the country as “Venezuela Sau- 
dita.” I don’t think I could fully understand what that term meant then; I simply 
felt that Venezuela was in a much better economic situation than we were. At 
the time, Argentina was undergoing yet one more of the dozens of economic, 
social, and political crises emblematic of my country, and we watched Vene- 
zuelans growing richer every day with a touch of envy. 

It was not until two decades later, as a graduate student at the Johns Hop- 
kins’ University School of Advanced International Studies in Washington, D.C., 
that I came across Terry Lynn Karl’s book The Paradox of Plenty: Oil Booms and 
Petro-States (1997). That book opened my eyes to the paradoxical connection 
between oil wealth and economic busts, of which Venezuela later, sadly, became 
one of the best examples. That was my first acquaintance with oil-related con- 
flicts. A few years later an expanded view, championed by Paul Collier, among 
others, added a new twist to conflicts related to the Resource Curse. Civil wars 
in countries with abundant natural resources, such as oil or gas, were now being 
linked to the predatory behavior of rebel organizations. The development of 
armed conflict in resource-rich African countries, the theory states, could be 
linked in large part to armed groups trying to take advantage of abundant natu- 
ral resources to fund their existence. 

As the head of the Latin America desk at Energy Intelligence, a firm special- 
izing in information and research on energy, my task was to analyze every as- 
pect of the oil and gas industries in the region. But the problems I saw in oil- or 
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gas-producing countries were far from the civil wars associated with the Re- 
source Curse, with perhaps the exception of Colombia, where it was becoming 
clear that oil was one of the means of funding used by illegal groups fighting in 
that country’s decades-old armed conflict. Elsewhere in the region, however, 
talk about civil war was very far from the reality of the moment. It was a time 
when one Latin American country after another was shedding the violent mili- 
tary dictatorships of the 1970s and 1980s and adopting well-established demo- 
cratic governments. No one was talking about civil war in Latin America. 

I used to spend hours in my work with experts, both in the United States and 
in the field, pondering the latest oil and natural gas developments in the region: 
whether President Evo Morales’s takeover of natural gas fields in Bolivia was a 
de facto nationalization; if Mexico's oil industry could survive that country’s 
constitutional restrictions on private oil investments; if the “Petrobras miracle” 
would last in Brazil, and whether it could be replicated in other countries; and 
how and when Venezuela would escape the “paradox of plenty,’ to name a few. 

But during field visits to oil-producing areas, I was also exposed to different 
realities. I heard about conflicts due to water contamination in oil-producing 
areas, disputes over land inhabited by Indigenous populations, and the frustra- 
tion of locals promised oil jobs that never materialized. People would ask me 
to expose their reality in the United States on my return. Particularly notewor- 
thy was the multimillion-dollar Chevron case in Ecuador, and I did write about 
that case many times. I heard of similar conflicts related to the expansion of oil 
and gas licenses in Peru, Bolivia, Colombia, and Ecuador, but these were not 
yet as notorious as the Chevron case, so editors probably thought them unwor- 
thy of attention. 

I witnessed the oil and gas maps of Peru rapidly expanding, particularly in 
the Amazon region. I was hearing louder Indigenous voices both in Peru and 
in Ecuador, opposing the expansion of oil and gas projects in what they consid- 
ered to be their territories. An increasingly active Indigenous movement, whose 
rights were gradually being recognized both domestically and internationally, 
was rapidly making public its grievances toward the oil industry. The specific 
types of oil-related conflicts I started to witness in Latin America were not 
being reflected in any specialized literature. Rather, the then-evolving theories 
about the links between civil wars and oil abundance were not relevant in these 
cases. These were local oil conflicts that involved mainly Indigenous groups 
who had a different cultural and social identity from the rest of the population. 
Such factors made these conflicts particularly intricate. 
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I soon realized that local conflicts were here to stay. I also felt that Latin 
America’s natural resource-based economic growth of the 2000 decade was 
being put to the test by these rapidly multiplying hydrocarbons conflicts. So I 
decided to study them in detail, seeking to understand their dynamics. Thanks 
to a generous fellowship from the U.S. Institute of Peace, I could put aside my 
daily work and immerse myself in the study of oil- and gas-related local con- 
flicts. I based my research in three countries: Peru, Ecuador, and Colombia. I 
had originally planned to include Bolivia, but the scope of the work was intim- 
idating, and my time and resources limited. To my regret, I had to set Bolivia 
aside, with the hope of picking it up again in other research in the not-too- 
distant future. 

This book is based on fifteen years of work and hundreds of interviews with 
the various stakeholders involved in these local conflicts. The information I 
gathered during all those years was double-checked through in-depth desk re- 
search. I meticulously analyzed the dynamics that characterized each of the 
fifty-five local conflicts in the three countries I studied. Instead of developing 
a new theory of conflict, I seek to contribute analysis that can be useful to gov- 
ernments, investors, corporations, academics, and others involved in the oil 
and gas industry and to aid their efforts to minimize the risk of local conflicts. 
The book identifies possible policies and interventions that may help to reduce 
hydrocarbons-related conflicts, and it does so by analyzing in detail the dy- 
namics, the actors, and the local context in which oil and gas disputes develop. 
I present this in-depth analysis in the form of an educated discussion of the 
causes and dynamics of local natural resource conflicts. I hope my findings will 
shed some light on why and how local oil-related conflicts develop and what 
can be done to reduce their numbers. 

One of the main findings of the book is that while hydrocarbons conflicts 
ranging across countries and regions have similar causes and effects, each case 
should be analyzed with attention to its very specific context. Investigations 
should delve into the particular sociopolitical and economic scenario of each 
conflict, the nature of the stakeholders involved, and the history of past disputes 
in the area, among other factors. It is primarily these particular and very con- 
textual dynamics of the dispute that need to be addressed to reduce the risk of 
violence. 

An underlying message of the book is that resolving these local conflicts will 
require a strong political commitment that goes beyond ensuring that oil and 
gas revenues are distributed in an equitable way. The society as a whole will 
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need to find a balance between obtaining the economic benefits of oil and gas 
development and addressing its social and environmental costs. This is not an 
easy task, and it will call for a thorough understanding of the triggers of local 
oil conflicts, particularly when communities with diverse cultures, such as In- 
digenous Peoples, are involved. 

Oftentimes, there is not a visible trigger, but problems arise from the percep- 
tion by the local community of potential danger associated with the oil proj- 
ect. This perception may originate from a previous negative experience of the 
affected community or from information about oil-related problems in nearby 
areas. I have seen government authorities often wonder how communities can 
reject an oil project even before it starts and why they assume it will be bad 
for them. Understanding the background behind that rejection and its gen- 
eral context could perhaps help to minimize, or even prevent, a conflict. When 
Indigenous communities are involved, it is particularly important to under- 
stand how perceptions are influenced by particular cultural, historical, and so- 
cial characteristics. 

I am profoundly indebted to the hundreds of Latin Americans in cities and 
in remote areas across the region who confided their views, feelings, thoughts, 
and fears to me. It is thanks to them that I was able to start piecing this book 
together. Thanks are also due to my friends and colleagues who believed in my 
project even before I did and who helped me get where I wanted to go. I am par- 
ticularly grateful to Hector Torres, Karen Matusic, and Maurice Walsh for their 
generous words, which opened up the first doors toward this book. 

I am thankful to the Institute of Peace for betting on my project when it 
was still an incipient idea. I am particularly grateful to my colleagues at the 
Jennings Randolph Fellowship Program, Chantal de Jonge Oudraat, Elizabeth 
“Lili” Cole, and Virginia “Ginny” Bouvier, for their constant support and pa- 
tience; to Shira Lowinger and Janene Sawers for making things happen; to Tara 
Sonenshine for trusting in my project; and to many others who contributed to 
nurturing the right atmosphere for me to be creative and productive. Thank 
you all very much. I also thank Marc Sommers for putting me in touch with 
Nancy Grayson from the University of Georgia Press, who saw a book in my 
manuscript. 

In Washington, D.C., I especially thank Robert Wasserstrom for his mul- 
tiple, generous comments; Andrew Miller for his insight; and Jeff Pugh and 
Matt Finer for their help during the early stages of the project. My thanks also 
go to Melanie Bittle and Camilo Zambrano for all their effort in helping me 
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with the early tedious work of piecing together the history of the case studies 
in each of the three countries I chose to examine. The matrixes they produced, 
with every single detail of each conflict, and the lively weekly discussions we 
had on their findings were a fundamental contribution to my analyses. I would 
also like to thank Sandra Polaski for her help with polishing my English and 
Andres Castello for his research efforts. 

Finally, I probably would have not engaged in this project had it not been 
for the faith that two very important persons in my life had in me, even when 
my own trust faded. My mother, Tina, nurtured my interest in the world and 
my love for people of all origins from an early age and held my hand through 
bumps of all sorts. Her unconditional love and her strength continue to guide 
me even now that she is no longer with us. She was not able to see this project 
come to life, but I am sure she is proud of it from whatever constellation she 
now watches over me. Lastly, I dedicate this book to my husband, Alexandre 
Marc, who lived through the ups and downs of this project, the frustrations and 
the victories, and whose thoughts, inspiration, support, and love were instru- 
mental in making it happen. 
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INTRODUCTION 


ON JUNE 5, 2009, at least thirty-two people were killed and hundreds in- 
jured when security forces clashed with Indigenous Peoples in the bloodiest 
social unrest Peru has experienced in recent history.' Some eight hundred In- 
digenous demonstrators took over oil and gas infrastructure, blocked access 
roads, and interrupted exports from the country’s main oil production area, lo- 
cated in the Amazonian province of Bagua. The clashes followed seven weeks 
of street protests by some thirty thousand Indigenous Peoples opposing a series 
of new government decrees that facilitated the sale of the lands they lived on 
to oil, gas, and timber developments. Carrying spears, their naked torsos and 
faces painted, the protestors marched day and night along the area’s dirt roads, 
chanting antigovernment slogans. They took over the local airport, which be- 
longs to a foreign oil company that had promised two billion dollars in new in- 
vestments in Peru’s most prolific oil region. 

Peru has been adamantly trying to increase its hydrocarbons production to 
meet domestic needs and reduce increasingly expensive imports. But the up- 
heaval raised questions about the feasibility of boosting private oil and gas in- 
vestments. News of Peru’s deadly clashes shocked the world and was echoed by 
the main media outlets: 


“Oil and Land Rights in Peru: Blood in the Jungle” 
Economist, June 11, 2009 
“Many Missing’ after Peru Riots” 
BBC News, June 8, 2009 
“g Hostage Officers Killed at Peruvian Oil Facility” 
Simon Romero, New York Times, June 6, 2009 
“The Wounded in Hospitals in the Bagua and Jaen Regions Go Up to 169.” 


La Republica, June 5, 2009 


After the clashes, Indigenous spokespeople accused members of the armed 
forces of opening fire from a helicopter against peaceful demonstrators. But the 
government denied that account and said the demonstrators were armed and 
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defiant. A prominent leader and organizer of the Indigenous marches fled to 
exile in Nicaragua for fear of being detained in Peru. Human rights organiza- 
tions around the world condemned the clashes and called on the government 
to reconsider its decision to pass the controversial decrees. A few days later, the 
president of Peru said the decrees would most likely be rescinded to open the 
way for a negotiating period with the Indigenous communities. 

During a press conference following the deadly confrontations, Indigenous 
leaders said they would continue to oppose the decrees, which they feared 
would facilitate an invasion of their lands by foreign companies. They believe 
they should be consulted before any kind of industrial development is planned 
for their territories. The government, however, maintains that the fact that they 
were born there does not mean they own the natural resources of the area. In 
Peru the constitution states that the government is the legal administrator of 
subsoil natural resources and has the power to decide how and when to develop 
them, regardless of who is living on the surface. 

Events similar to those in Bagua have been multiplying throughout Latin 
America, paralleling the unprecedented economic expansion that the region 
experienced in the first decade of the twenty-first century. Economic growth 
has come in response to high commodity prices, increased international de- 
mand, and overall sound investment policies. The strengthening of democratic 
governance throughout the region and the end of the Cold War has introduced 
Latin America to a more stable political environment than that which existed 
in the 1960s and 1970s. Political stability has contributed to the sound economic 
performance of the twenty-first century and has facilitated the arrival of new 
investments, particularly in natural resources. Oil exploration and hydrocar- 
bons development projects have experienced a boom, mainly in the Amazon 
jungle, which holds largely undeveloped reserves.’ 

Parallel to the obvious economic benefits of this hydrocarbons boom and 
to the generalized optimism it has generated came a dramatic increase in the 
number of conflicts related to the new projects. Conflicts have been especially 
serious in the Amazon, which is home to large numbers of Indigenous and 
farming populations whose attitude toward the new developments has been 
generally hostile. The rapid expansion of bloody conflicts at times has threat- 
ened the relative social peace that has prevailed in Latin America since the end 
of the 1980s. The increased violence has also thrown into question the sustain- 
ability of long-term economic growth for the region, particularly growth based 
on natural resources. 
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Oil and gas conflicts often feed on the social and economic frustrations of 
the population affected by them, usually Indigenous Peoples, who feel they are 
being once again excluded from the benefits of economic development enjoyed 
by the rest of society. A new feeling of empowerment among local Indigenous 
communities, derived from an expanded national and international recogni- 
tion of their political and economic marginalization, has contributed to their 
growing militancy. Indigenous groups have a strong impetus for defending 
their territories from new and expanding oil and gas developments when they 
feel they are not sharing in the benefits. The fight for recognition of the rights 
of Indigenous populations is at the heart of local hydrocarbons conflicts, which 
are rapidly becoming a new platform for social mobilization in Latin America. 

This book provides an analysis of the elements that contribute to the devel- 
opment of local oil- and gas-related conflicts in Latin America, their nature and 
dynamics, and the reasons for their proliferation. It also looks at the factors and 
actions that may help prevent such conflicts—or at least mitigate their intensity. 
Unlike previous work regarding natural resources and conflict, this study ex- 
plores nonarmed conflict situations, particularly at the community level, rather 
than armed confrontations and civil wars.* The book provides suggestions for 
the incorporation of dispute resolution mechanisms in relation to oil and natu- 
ral gas developments. These recommendations are based on an in-depth analy- 
sis of the year-by-year development of dozens of conflicts in Peru, Ecuador, and 
Colombia and on concrete, practical findings. 

Conflicts over natural resources are not new to the region. Throughout its 
history Latin America has witnessed numerous disputes that could be classi- 
fied within four broad categories: geopolitical troubles, border issues, revenue 
distribution, and local differences over the development of natural resources 
(Vasquez 2011, 12-16). Many of the conflicts that characterized the Cold War 
period were geopolitically driven. These types of conflicts typically involved 
the use of oil or gas for building cross-country alliances, with the goal of im- 
posing specific political or ideological changes. The best recent example of a 
geopolitical conflict in Latin America involves Venezuela during the admin- 
istration of President Hugo Chavez, who used his country’s ample oil and gas 
reserves — 80.5 billion barrels of proven oil and 149 trillion cubic feet of natural 
gas—to craft energy cooperation programs with ideological allies. The Petro- 
caribe Initiative, created in 2005, supported political alliances by guaranteeing 
Venezuelan oil at preferential prices to Caribbean countries, and through the 
Bolivarian Alliance for the Americas, Caracas contributed to the development 
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of energy projects in politically friendly countries.* By contrast, governments 
not aligned with President Chavez’s political views live with the specter of sup- 
ply interruptions by Caracas. A strong critic of the United States, Chavez put 
his country’s natural gas trade with neighboring Colombia at stake in 2009, as 
a result of Bogota’s decision to step up the presence of U.S. military forces in 
its territory. Chavez raised the possibility of shutting down the 224-kilometer 
Trans-Caribbean gas pipeline that connects Colombia's Ballena field with Ven- 
ezuela’s oil-producing Maracaibo region. In the end, the threats failed to ma- 
terialize into concrete action. Such ideologically driven interstate conflict has 
become more sporadic around the world since the 1989 fall of the Berlin wall, 
and Latin America is part of that trend. The geopolitical conflicts around natu- 
ral resources that prevail in Latin America today no longer pose a real threat to 
the relatively young regional democracies, with the possible exception of Ven- 
ezuela’s use of its oil resources as a political pressure tool. 

The second type of hydrocarbons dispute between states is linked to bor- 
der conflicts, which are also less frequent nowadays in Latin America. Newly 
emerging border disputes around oil or gas are usually addressed through dip- 
lomatic channels, even if they may still trigger deep hostility among the coun- 
tries involved. The resolution of hydrocarbons differences through war was a 
reality of the past century. In 1932, for example, Bolivia began three years of 
bloody armed confrontation with Paraguay over control of the Chaco boreal 
region, which was mistakenly thought to contain large reserves of oil. By con- 
trast, a more recent border dispute between Peru and Chile was resolved peace- 
fully, if not necessarily in an economically sound manner. In 2005 Peru unilat- 
erally redrew its maritime boundaries with Chile, altering a bilateral agreement 
signed fifty years earlier. In response, Santiago gave up its previous decision to 
buy Peruvian gas to make up for dwindling imports from Argentina (Vasquez 
2005). Instead, Chile decided to import liquefied natural gas from international 
markets, a more expensive option, but one that guaranteed regular supplies and 
shielded Santiago from potential future border conflicts with Peru. 

Probably the most damaging historical border conflict, with long-lasting vi- 
olent effects even in modern-day Latin America, was the 1880s War of the Pa- 
cific between Chile and Bolivia. During that confrontation Chile took away Bo- 
livia’s access to the Pacific Ocean and left it landlocked, planting the seeds of a 
Bolivian antagonism toward Chileans that is still very much alive. That deep- 
rooted feeling was externalized in 2002 with the start of the deadly events that 
became known as the “Gas Wars.” Popular opposition in Bolivia to government 
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proposals for exporting landlocked Bolivian natural gas through a Chilean port 
triggered violent street confrontations that left dozens dead and contributed to 
the ousting of two Bolivian presidents—Gonzalo Sanchez de Lozada in 2003, 
and his successor, Carlos Mesa, in 2005. Thus the initiative to export Bolivia's 
gas to the United States and Mexico through a port in Chile fell through, as the 
private consortium leading the export project decided to set up operations in 
Peru instead. 

The third type of conflict—related to the distribution of revenues— occurs 
within a country’s borders and is well illustrated by the case of Bolivia, follow- 
ing the discovery of an estimated 9.9 trillion cubic feet of proven natural gas 
reserves (EIA 2012a). A long-term struggle was set in motion among various 
Bolivian regions for control of the new gas revenues in a confrontation charged 
with strong ethnic overtones. The relatively small percentage of the population 
of Spanish descent, who control the gas-producing southeastern provinces of 
Tarija, Santa Cruz, and Cochabamba, confronted the majority of the country’s 
population of Indigenous ancestry. Behind the ethnic element were class dif- 
ferences that have been historically manifested in deep economic and social in- 
equalities between the two groups, with the majority Indigenous Peoples, who 
live mainly in the highlands, experiencing higher poverty rates than the rest of 
the population. 

With the ascendancy to power of Indigenous President Evo Morales in 
2006, Bolivia’s majority Indigenous population held political power for the first 
time. Upon taking office, Morales was immediately confronted with calls for 
autonomy by the gas-rich states, for fear they would lose control of the prof- 
itable gas reserves to the majority population of Indigenous descent. Defying 
the opposition from the lowlands, the new president set out to redistribute gas 
revenues in the form of new social programs and to rewrite the constitution to 
increase the rights and political representation of the majority Indigenous pop- 
ulation. His efforts were met with bloody demonstrations, as pro- and antigov- 
ernment protesters clashed over gas revenue distribution. 

The last type of dispute related to the development of hydrocarbons—local 
conflicts—is the main focus of this book. For the past two decades, this has 
been Latin America’s fastest growing category of conflicts in relation to oil and 
gas development, but the least studied. The negative environmental and social 
externalities brought about by the boom in the exploration and development of 
hydrocarbons reserves, and the impact these have had on local communities, 
constitute the main trigger of local conflicts today. Local conflicts are geograph- 
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ically limited to the boundaries of the oil or gas project that originally sparks 
them, and they involve Indigenous Peoples, and sometimes farming commu- 
nities living in the area. Underlying these dynamics are old, unresolved griev- 
ances and a history of marginalization of the affected groups. As illustrated 
by the Bagua events, if not addressed properly and in a timely fashion, local 
conflicts can have regional—and sometimes even nationwide— impacts. Their 
rapid proliferation and increasingly violent nature threaten the sustainability of 
Latin America’s natural resource-based economic growth. 

The knot of elements that characterize local conflicts is not easy to untie. 
First, a large number of very different stakeholders represents many interlaced 
and sometimes opposed interests. Among the main actors are various levels 
of government bureaucracies that are often not coordinated with one another; 
Indigenous Peoples, who are protected by specific laws; a variety of nongov- 
ernmental and international organizations that represent the interests of local 
groups; environmental nongovernmental organizations (NGOs) that advocate 
mainly an ecological agenda in relation to oil projects; and the oil companies 
responsible for developing the oil and gas reserves. 

Second, more often than not the laws available to solve local conflicts are not 
clear or properly interpreted, and they are sometimes wrongly implemented, 
overlapping, or contradictory. Third, oil companies contribute their share to 
local conflicts by not always adopting sound social and environmental stan- 
dards. Fourth, weak governance, corruption, and nontransparent rules at sub- 
national government levels often lead to inequitable allocation of new oil rev- 
enues and eventually to conflict. 

This book focuses on hydrocarbons-related local conflicts in Colombia, 
Peru, and Ecuador, where the number of new oil and gas projects has increased 
the most in the past two decades, particularly in remote Amazon territories in- 
habited by Indigenous and farming populations. In the presence of an external 
challenge—such as an oil project—the deep ethnic identity that characterizes 
Indigenous populations becomes a key unifying element and a channel for the 
expression of economic, social, political, and cultural grievances, in a way that 
sometimes results in conflict (Stewart 2008, 3-25). 

These vulnerable groups have historically been the most affected by Latin 
America's deep-rooted social and economic inequalities. Nearly all countries in 
the region experience large disparities in income and access to basic services, 
education, and land tenure, among other variables. This is in spite of the no- 
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table economic growth of the past two decades, which resulted in a significant 
drop in poverty levels among Latin America’s overall population: poverty rates 
dropped from 50 percent in 1990 to 32 percent in 2010 (ECLAC 2010b). 

While the bulk of the oil and gas resources in Peru and Ecuador are in the 
Amazon basin, in Colombia most of the traditional oil production is concen- 
trated in adjacent areas—the eastern Llanos and Magdalena basins— which are 
not large enclaves of Indigenous populations. However, as hydrocarbons proj- 
ects expand throughout the country, new oil areas in the southern Amazon de- 
partment of Putumayo and the northern departments of Santander, Norte de 
Santander, and Boyaca, on the border with Venezuela, overlap with Indigenous 
populations.” Most important, Colombia’s longest, still unresolved oil conflict 
involves the U’wa Indigenous population, which has opposed oil developments 
in its territory for fifteen years. 

In the process of writing this book, I have been frequently asked why I didn't 
use Venezuela as a case study. The answer is one of dynamics and challenges. 
Historically, the oil industry has been the core around which Venezuela's eco- 
nomic, political, and even social dynamics of the past eighty years have played 
out. Oil developments and Venezuelan politics could be said to be a compos- 
ite that responds in tandem to national and international stimuli. But in Ven- 
ezuela today oil-related conflicts are mostly geopolitical, with the exception of 
a few border disputes, mainly related to the delimitation of natural gas areas 
bordering with neighboring Trinidad. Local conflicts resulting from oil opera- 
tions are few and do not pose comparable democratic challenges as in other 
hydrocarbons-producing countries, mostly because new exploration has been 
limited and old producing areas are not large Indigenous enclaves. 

Much of the research for this study was based on the analysis of human 
stories that developed around the oil and gas industries of Latin America and 
how they unfolded through the years. Interviews carried out with the differ- 
ent stakeholders through the years provided the elements for studying each 
case individually in order to be able to make educated assumptions. The iden- 
tity of the majority of those interviewed has been kept anonymous as part of 
the journalistic ethic that calls for the protection of sources. A strict adherence 
to this golden rule of journalism contributed to gaining the trust of those in- 
terviewed, whose sometimes sensitive statements contributed to enriching this 
book. The primary information obtained was cross-examined among the dif- 
ferent sources, across country borders, and with existing literature. 
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As part of the methodology used in this book, all available documented local 
conflicts around oil and gas projects in Peru, Ecuador, and Colombia between 
1992 and 2010 are compiled in three matrices, one for each country. Each ma- 
trix includes chronological, detailed information about how the conflicts have 
developed, the elements that have contributed to their worsening and mitiga- 
tion, and the interplay of the stakeholders. The meticulous analysis of every 
historical variable with a direct or indirect influence on the conflicts has been 
double-checked through interviews and literature research. A detailed descrip- 
tion of each stage of the conflict throughout the years has allowed for an in- 
depth grasp of the dynamics at play in each case at each moment in time. Com- 
parative analyses based on the mapping of fifty-five conflicts in each country 
has allowed for the formulation of initial conclusions that were subsequently 
verified. 

The second phase of the methodology was to grade each stage of the local 
hydrocarbons conflicts on a scale from o to 5, reflecting various levels of in- 
tensity throughout their duration (see table 1). The highest grade indicates the 
maximum intensity reached by each conflict during the period under review. 

Conflicts that resulted in full agreement after negotiations were graded “o,” 
while disputes characterized by violent, nonauthorized actions that ended with 
major destruction or casualties received a “5? 

Table 2 summarizes the number of conflicts that fall in the two highest lev- 
els of intensity (levels 4 and 5) in each of the three countries studied. Each con- 
flict was analyzed throughout its duration and different actions or events were 
graded according to the scale specified in table 1. 

Ecuador shows the highest number—ten—of level 5 disputes, the most vio- 
lent type, almost half of this country’s twenty-three conflicts. This may be due 
to the fact that conflicts are older in Ecuador than in the other two countries 


TABLE 1 Scale of conflict intensity 
HIGH intensity 5: Violent response with major destruction or casualties. 
4: Popular mobilizations and demonstrations. 
MEDIUM intensity 3: Widely publicized disagreement leading to legal action. 
2: Publicly expressed disagreement, but with ongoing dialogue. 
LOW intensity 1: Agreement reached, but slow implementation. 


o: Full settlement with satisfaction among all parties involved. 


Source: Compiled by the author. 
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TABLE 2 Number of conflicts per country 
Total number 
High intensity conflicts of conflicts 
Country Level 5 Level 4 All levels 
Ecuador 10 4 23 
Peru 7 9 20 
Colombia 7 1 12 


Source: Compiled by the author. 


and have typically gone through various intensity levels throughout their dura- 
tion. Once they reach the highest intensity it is probably a measure of last resort 
and proof that none of the previous steps offered much in the way of results for 
the affected communities. Peru and Colombia have fewer level 5 conflicts than 
Ecuador: a total of seven each. However, almost half of Colombia’s twelve con- 
flicts present a level 5 intensity, representing the same proportion of the total 
as Ecuador. In Peru level 5 conflicts represent roughly a third of a total of the 
twenty disputes. The persistence of high-intensity disputes in Colombia may be 
linked to the country’s decades-old armed conflict, which tends to quickly esca- 
late disputes into open violence and to directly influence local oil and gas con- 
flicts. In Peru, level 4 conflicts represent a higher proportion of the total: nine 
out of twenty. This may be in part because conflicts are concentrated in a much 
shorter period. In contrast to Ecuador, Peru became a large natural gas producer 
only recently and has yet to find enough oil to become self-sufficient. Maybe 
due to that late start, Peru shows the fastest growing number of hydrocarbons- 
related conflicts in our study. 

The book is divided into four chapters, plus an introduction and conclusion. 
The first two chapters set the sociopolitical and economic context in which hy- 
drocarbons conflicts occur and include an overview of the historical develop- 
ments that have contributed to the present conflictive situations. Chapter 1 of- 
fers an analysis of the trends that have shaped investor and government interest 
in oil and gas in Peru, Ecuador, and Colombia throughout the years. It particu- 
larly focuses on oil and gas in the Amazon region and presents an overview of 
the typology that characterizes hydrocarbons conflicts in Latin America. The 
second chapter analyzes the interrelationship between oil and gas projects in 
the Amazon and the local Indigenous population. This chapter presents the so- 
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cial, economic, and political dynamics of the Indigenous movement in the re- 
gion and how these relate to hydrocarbons conflicts. Chapter 3 covers the struc- 
tural flaws that fuel hydrocarbons conflicts and looks at issues such as the legal 
frameworks, poor governance practices, and incomplete policies that have con- 
tributed to generating or aggravating conflicts. It uses the Peruvian example 
of fiscal decentralization to represent subnational governance weaknesses that 
have contributed to generating oil- and gas-related conflicts. Chapter 4 offers 
an analysis of a series of stress factors that influence the intensity of the con- 
flicts. Particular attention is given to the behavior of the various stakeholders 
in intensifying or mitigating disputes. Chapter 4 also addresses in detail one of 
the main messages of the book: the importance of well-respected institutions in 
acting as mediators to resolve or mitigate hydrocarbons-related local conflicts. 
Unfortunately, institution building is not one of Latin America’s strengths. But 
there are exceptions: examples of successful institutional intervention for miti- 
gating local conflicts around oil or gas that can be good models to imitate. The 
book particularly commends the Peruvian Office of the Ombudsman. Finally, 
the conclusion offers a summary of the main findings and a few recommenda- 
tions to prevent oil-related conflicts, or to contribute to reducing their inten- 
sity, in Latin America. 


Tracing Oil- and 
Gas-Related Conflicts 


CONFLICTS AROUND hydrocarbons are not new in the three countries under 
study, and they can be traced back to the beginning of oil operations in Colom- 
bia at the beginning of the twentieth century. But it was not until the large oil 
discoveries of the 1970s and 1990s that the dynamics of the oil-related conflicts 
as we know them today started to develop, particularly in the western Amazon 
region. It was then that the discovery of large oil reserves turned Ecuador, Co- 
lombia, and Peru into oil and gas producers, and the first seeds of oil-related 
conflicts were planted in the region. 

Since then, oil investments have come and gone throughout the years, in 
tandem with shifts in domestic oil policies and fiscal incentives and the inter- 
national price of crude. Investor interest has become particularly strong in the 
past decade, when conventional world oil reserves started to dwindle and high 
international oil prices turned previously expensive unconventional Amazon 
oil into a more tangible option. The western Amazon suddenly took a promi- 
nent place in the oil and gas map of Latin America, and its share of world hy- 
drocarbons is expected to continue to grow as world demand for oil and gas 
increases. 

This chapter traces the historical development of the oil and gas industries 
in the three countries and the growing importance of western Amazon in that 
process. It analyzes Latin America’s increasingly prominent stand in the world 
oil and gas scenario, evidenced by the current rapid growth of foreign direct in- 
vestments in those sectors of the economy. 


THE WORLD OIL AND GAS CONTEXT 


The world map of oil and gas developments has changed dramatically in the 
past two decades. The Western Hemisphere has been taking a progressively sig- 
nificant role in the discovery of new reserves, and South American countries 
are among the leading forces behind that trend. Brazil is set to become a world 
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oil superpower and to challenge Middle Eastern oil producers. Colombia's oil 
production has grown so fast during the past decade that the country managed 
to reverse a long tendency of output drop that threatened to turn it into a crude 
importer. And Peru became South America’s first exporter of liquefied natural 
gas in 2010, while Argentina is third in the global ranking of countries with po- 
tentially large shale gas reserves, after China and the United States (E1A 2012b). 

During the 1980s Mexico and the North Sea produced much of the world 
oil supplies outside the Middle East. But in the 1990s and the first decade of the 
twenty-first century, much of those crude supplies came instead from South 
America, China, and Middle Eastern countries that are not members ofthe Or- 
ganization of Petroleum Exporting Countries (IEA 2010, 28).' With the end of 
the era of cheap and easy-to-find conventional oil and turmoil in the Middle 
East that threatened steady crude flows, companies started to look for new, 
largely unexplored areas holding nonconventional reservoirs, and South Amer- 
ica quickly became a magnet.’ 

The increase in oil prices— from twenty-three U.S. dollars a barrel in 2001 to 
one hundred in May 2011—played a fundamental role in rapidly turning pre- 
viously expensive hydrocarbons resources into more available options. Risky, 
unknown, and largely unexplored areas deep in the Amazon jungle became 
suddenly more attractive for investors. This tendency was further accelerated 
by China’s—and to a lesser extent India’s— growing hunger for imported fossil 
fuels to meet their burgeoning domestic energy demand. In terms of oil pro- 
duction, Latin America is expected to be the second-fastest- growing region 
(after North America) and will become increasingly well placed to meet the ex- 
pected growing world demand of coming decades (IEA 2010, 78-93). 

Worldwide demand for oil is expected to continue to grow in coming de- 
cades. China's oil demand could almost double by 2035, to 15.3 million barrels 
per day, from 8.1 million in 2009 (IEA 2010, 102). In 2009 China imported a total 
of 5.1 million barrels per day of oil, of which 14 percent—or 360,000 —came 
from Latin America (BP 2010, 20). The International Energy Agency (2010, 
78-193) predicts that in a hypothetical, and extreme, scenario of no new gov- 
ernment policies for meeting energy or climate targets (such as those aimed 
at reducing greenhouse gas emissions), world demand for oil will shoot up to 
around 108 million barrels per day by 2035, from 85 million in 2009. Of that 
projected total demand, as much as 57 percent will come from China. 

World demand for natural gas has followed a similar pattern of fast growth 
over the past two decades, and it will continue that trend for years to come. 
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Much as with oil, gas demand is expected to increase globally, but particularly 
in China, where it is projected to skyrocket from around 315 billion in 2009 to 
14.1 trillion cubic feet in 2035 (IEA 2010, 180-81). Latin America is projected to 
provide 17 percent of that total world demand, up from 11 percent in 2008 (IEA 
2010, 190-92). Gas will most likely overtake coal in the next two decades as the 
second fuel in the world energy mix after oil (IEA 2011, 19-22). More than half 
of that growth will be as liquefied natural gas, as trade in this form of gas will 
more than double to 17.6 trillion cubic feet by 2035 from 2008 figures. Trinidad 
and Tobago were the only exporters of liquefied natural gas in the region until 
2010, when Peru followed suit from its giant Camisea field, located in the Ama- 
zon jungle (Petroleum Economist 2011). 


OIL AWAKENING IN THE AMAZON 


Outside of Venezuela, a significant part of Latin America’s still-undeveloped 
and partly unexplored onshore gas and oil reserves are located in hard-to-reach 
areas of the Amazon jungle in Peru, Ecuador, and Colombia. There are also re- 
serves in deep-sea waters off the coast. For the past two decades governments 
and investors have been increasingly focusing their attention in these areas to 
make up for the scarcity of conventional reserves around the world. High oil 
prices and increasing world demand suddenly made unconventional Amazon 
and deep-water areas more cost effective to develop. 

Nine countries share the Amazon basin: Brazil, Bolivia, Colombia, Ecua- 
dor, Guyana, French Guyana, Peru, Surinam, and Venezuela, but most of it— 
around 68 percent—is in Brazil. The proportion of the Amazon basin in Peru, 
Ecuador, and Colombia is relatively small: 13 percent in Peru, 5.5 percent in 
Colombia, and 1.7 percent in Ecuador. But the basin acquires immense impor- 
tance in proportion to the national territory of each of the countries: it expands 
across 75 percent of Peru, 45 percent of Ecuador, and 36 percent of Colombia 
(Fontaine 2007b). The eastern portion of the Amazon basin is located entirely 
in Brazil, while the western area extends across Colombia, Ecuador, Peru, and 
Bolivia. 

In general, references to Amazon environmental threats are concerned with 
the eastern Brazilian portion, which has been traditionally characterized by high 
deforestation. In 2011 the eastern Brazilian Amazon was the focus of much local 
opposition to plans for building two hydroelectric projects—the Belo Monte 
Dam and the Madeira River Complex (Salazar-Lopez 2011). But much attention 
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has also focused on western Amazon, where there has been a considerable in- 
crease in the number of oil and gas licenses in the past decade, particularly in 
Peru, and to a lesser extent in Ecuador and Colombia. Peru granted eighty-six 
oil and gas licenses in 2010 (up from just twenty-eight in 2003), of which almost 
half—thirty-seven—are located in the Amazon. Scholars have documented 
that almost half of the Peruvian Amazon— 48.6 percent—was covered with oil 
and gas concessions in 2007 (up from 7.1 percent in 2003), and by 2010 active 
and planned hydrocarbons developments expanded throughout 70 percent of 
the jungle in that country (Orta-Martinez and Finer 2010). 

Initial oil exploration and production in the Amazon goes back to the 1900s 
and was limited to small quantities of crude produced in Peru. But the real oil 
boom started in the 1970s and spread throughout western Amazon. Many of 
the new oil exploration and development blocks there overlap with the territo- 
ries of largely forgotten and marginalized Indigenous or farming populations 
and have caused much disruption to their lives and to the local environment. 
Oil projects that build new access roads also bring colonization to previously 
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remote forest areas, which results in increased logging, hunting, and deforesta- 
tion (Finer et al. 2008). 

Peru, Ecuador, and Colombia are generally referred to as Andean countries, 
because they share the Andes mountain range and some of the cultural charac- 
teristics linked to that area. But that definition neglects the fact that these three 
countries also share the Amazon and all the cultural and environmental distinc- 
tiveness associated with that region. When oil operations started to expand in 
the Amazon, local communities with shared cultural and territorial characteris- 
tics came together in opposition to them. Later on, we will analyze in detail the 
nature of the conflicts that emerged from that opposition in the Peruvian and 
Ecuadorean Amazon. We will also point out parallels and differences with oil 
conflicts in the non-Amazon producing areas of Colombia, where that country’s 
largest crude reserves are located. In Colombia, oil operations at present occupy 
only 10 percent of the jungle, but they are rapidly expanding (Finer et al. 2008). 

It is the Amazon that turned Ecuador and Peru into oil and gas producers 
in the 1970s. It is also in the Amazon that most of the social and environmental 
negative consequences of the expanding hydrocarbons industry are found. And 
it is there where the escalating number of hydrocarbons-related conflicts involv- 
ing Indigenous communities occurs. This is not surprising, given Latin Amer- 
ica’s large Indigenous population and the widespread Indigenous inhabitance 
in the Amazon. Peru has the largest Indigenous population overall, of around 
4.4 million (in a total Peruvian population of 27.5 million) (INDEPA 2010; Office 
of the Ombudsman, 2006).* The Peruvian Amazon is home to fifty-one ethnic 
groups (of a total of sixty around the country) that are organized in thirteen 
linguistic families and to fourteen or fifteen groups living in voluntary isolation 
(INDEPA 2010). Of Colombia’s Indigenous population of a little over 1.37 mil- 
lion (3.4 percent of the country’s total population), around 74 percent live in 
the Amazon: sixty-two Indigenous groups, of a total of eighty-three around 
the country (RAISG 2009; IWGIA 2010, 136; DANE 2005). In Ecuador almost 
7 percent of the total population of some 14 million inhabitants are Indige- 
nous and belong to twenty-nine different nationalities and pueblos (INEC 2001). 
Most of Ecuador’s Indigenous population lives in the Amazon, including two 
groups living in voluntary isolation—Tagaeri and Taromenane—within the 
boundaries of Yasuni National Park, which is also home to the country’s largest 
still-untapped hydrocarbons reserves. The broad intersection between Indige- 
nous populations and hydrocarbons reserves at a time of high interest in oil and 
gas investments is at the core of many conflicts. 
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THE FIRST SPARKS 


Oil and gas conflicts go back to the beginnings of oil operations, although the 
characteristics of the disputes have changed over time. During the first decades 
of the 1900s, conflicts were largely between the oil companies doing exploration 
work and governments or land-owning elites that kept much of the profits from 
the oil operations. The disputes were generally around the sharing of economic 
benefits from oil. For governments those benefits could take the form of loans 
or bribes or they could simply be arrangements with foreign oil companies that 
offered to facilitate access to international financing for local elites or politi- 
cians. In exchange, companies were given exceptional investment conditions 
and access to potential reserves. In Peru the International Petroleum Company 
was exempt from almost all taxes and had the monopoly on oil supply to the 
domestic market (Philip 1982, 21-31). 

Border conflicts for control of areas rich in hydrocarbons were also common 
throughout the region. In 1941 Peru and Ecuador went to war over what some 
historians view as a dispute for the control of oil reserves, although others dis- 
agree (Martz 1987, 49-53). Before that there was the bloody Chaco War (1832- 
1935) between Bolivia and Paraguay for control of the Chaco Boreal. 

It was not until the discovery of oil in the Amazon in the 1970s that local 
conflicts with the population living in the areas of exploration and produc- 
tion started. When oil companies arrived in the Amazon, the presence of the 
state there was extremely weak, as were policies for the economic or territorial 
development of the area and for the protection of its social and environmen- 
tal patrimony. The presence of oil led to the creation of towns around the hy- 
drocarbons activities, which in turn attracted an outside population in search 
of jobs. In Ecuador, for example, the arrival of Texaco to the Amazon region 
in the 1960s resulted in the creation of Lago Agrio, the capital of the province 
of Sucumbios, which later became a base for the company’s operations. Roads 
were built to access the hydrocarbons-producing areas, facilitating the arrival 
of colonizers, exacerbating tensions with the local population, and planting the 
seeds for future resentment. 

Historically, the sources of the oil conflicts that exist today may be traced back 
to the early 1900s in Colombia, in relation to that country’s two initial oil con- 
cessions, Barco and De Mares. The opening up of lengthy expanses of territory 
for construction of two pipelines that would transport oil from the producing 
areas caused three types of local conflicts from early on: between the oil com- 
pany and local inhabitants being displaced for construction of the pipelines, be- 
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tween local inhabitants and the newly arrived colonizers settling in the area and 
competing for oil jobs, and between oil workers (most of them newcomers) and 
the Tropical Oil Company, which operated the De Mares concession, for bet- 
ter living conditions. This last dispute had long-lasting historical consequences. 
What differentiated this conflict from others was that it involved a new actor: 
the workers’ union. In 1922 an oil workers’ union was created in Colombia to 
defend the rights of local inhabitants and oil workers, and after relentless ac- 
tivism and worker pressure it succeeded in obtaining the termination of the 
De Mares concession in 1951 and its takeover by the state (Avellaneda Cusaria 
2004).* At that point, the state-owned oil company Ecopetrol was created by 
Law 165, and the country's oil industry entered a new era that would be charac- 
terized by stronger union activism and state control. 

Colombia has been a pioneer in the adoption of conflict-mitigation mecha- 
nisms applied through practices of citizen participation. The 1991 constitutional 
reform began the development of the legal tools needed for these participatory 
procedures. Particularly noteworthy is Law No. 850, passed in 2003, establish- 
ing citizen oversights (veedurías ciudadanas in Spanish), whose function is to 
supervise public and private expenditure and investments. Unfortunately, in 
several cases where citizen oversight was established for supervising the use 
of revenues in oil-producing departments, some of the participants were mur- 
dered and the participation process lost popularity (Quevedo 2007). 

For the past forty years, a large number of oil disputes in Colombia have 
been connected to the country's long-term armed conflict. This is what dis- 
tinguishes them from similar disputes in Peru and Ecuador. Typically, oil con- 
flicts in Colombia may be of two types. One that is unique to that country 
today is characterized by armed groups taking illegal actions, such as the sei- 
zure of oil revenues, attacks against oil infrastructure, or the kidnapping of 
oil workers. A second type involves mainly Indigenous Peoples, and some- 
times peasant communities, who, as in Peru and Ecuador, protest the disrup- 
tion to their lives brought about by the development of hydrocarbons in their 
territories. 


HOW IT ALL STARTED 


The origins and later expansion of oil and gas development in Peru, Ecuador, 
and Colombia went hand in hand with the creation of the first large oil corpo- 
rations by the nations that dominated the world political and economic scene 
at the end of the 1800s. Standard Oil in the United States, Royal Dutch Shell in 
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Europe, and later on British Petroleum Corporation in the United Kingdom, 
among others, were the pioneering designers of the global oil industry that was 
starting to emerge, and Latin America was already part of the oil map of the 
time (Yergin 1991, 20-164). 

Oil exploration in the three countries started in the late 1800s and contin- 
ued until the beginning of the twentieth century, but at relatively low levels. 
Commercial oil production in quantities large enough to make real profits on 
the market did not start until decades later. Initial oil discoveries in Peru and 
Ecuador were made on the Pacific coast, far from the Amazon reserves that 
would turn both countries into hydrocarbons exporters. When asked about the 
history of oil production in their country, Peruvians proudly say that northern 
Peru was the site of the second oil well in the Western Hemisphere, following 
oil man Edwin Drakes drilling of the first one in Titusville, Pennsylvania, in 
1859. A few years later, the first geological oil mapping was carried out in Peru’s 
northwestern coastal tip, with positive results. 

Peru’s oil production expanded greatly between the 1890s and the 1930s, 
mainly from three fields: Negritos, Lobitos, and Zorritos, located in the north- 
western Piura region.’ A smaller field, Pirin, had been discovered in 1875 in the 
southeastern department of Puno, in the Altiplano, but it soon dried out. Dur- 
ing that time, Peru became an oil exporter, with only 10 percent of the produc- 
tion consumed internally. Oil production was mainly in the hands of foreign 
companies that exported the crude from their own ports, located close to the 
fields, on the northern coast. The oil operators of the time held production con- 
tracts for unlimited periods in exchange for a tax payment (Thorp and Bertram 
1978, 95-111). By 1949 one foreign company, the International Petroleum Com- 
pany, a subsidiary of Standard Oil of New Jersey, controlled 80 percent of Peru’s 
petroleum output and to a large extent the country’s economy (U.S. Senate 1952, 
21-36). The company managed to guarantee its monopoly power over Peru's oil 
industry by establishing itself as the facilitator of short-term loans to successive 
governments, which it could easily obtain given its international reputation and 
connections: the company arranged for Peru to borrow five million U.S. dollars 
in 1946 and ten million in 1953 (Philip 1982, 243-57). 

As in Peru, Ecuador’s first oil reserves were discovered on the Pacific coast, 
in the Santa Elena Peninsula, but they were not large enough to be commer- 
cially viable. There, Anglo Ecuadorean Oilfields (an affiliate of the British Anglo 
Persian Oil that later became British Petroleum) started exploration works in 
1918 and produced small amounts—around twelve hundred barrels per day— 
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for export. Exploration in the oil-rich Oriente region started three years later 
with the arrival of the Leonard Exploration Company from New York (later 
Standard Oil), which obtained a fifty-year concession, which was soon can- 
celed. Following passage of the Petroleum Law of 1937, Anglo Saxon Petroleum 
(then owned by Royal Dutch Shell) received an oil concession in the Amazon 
Oriente to explore a vast area of ten million hectares (Martz 1987, 45-48). Be- 
tween 1937 and 1942 the company drilled the first wells in an area known as Vil- 
lano, which years later would acquire international notoriety for a long-lasting 
conflict with the Sarayaku Indigenous group living there. 

Colombia's first two oil discoveries also coincided with the start of the 1900s. 
One was in the northeast region of Catacumbos, located in the department of 
Norte de Santander, close to the Venezuelan border. There, the Barco conces- 
sion development began in 1913, first by Gulf Oil and then by Texas Mobil. The 
second oil development was in the Middle Magdalena River valley, under the 
De Mares concession, which was in the hands of Tropical Oil Company (collo- 
quially known as Troco). 

Initially, foreign oil companies that operated in Ecuador and Peru signed 
concession contracts that allowed them to develop and commercialize crude 
in a specific area for an agreed-on period in exchange for a royalty payment. 
Those rules changed in the 1950s, when the state assumed a more prominent 
role in the oil industry in both countries. At that point, concession contracts 
were replaced with participation and association agreements with state-owned 
oil companies. In Colombia the transfer of the De Mares concession to Ecopet- 
rol in 1951 was part of that regional trend. 

By 1969 Colombia had nationalized its oil resources with passage of Law 20, 
which introduced association contracts between the state and foreign compa- 
nies. Under these contracts state-owned Ecopetrol received not only royalties 
but also part of the production, for being a partner in a consortium with pri- 
vate companies. A legal modification introduced in 1994 increased the state’s 
share of production revenues even more, from 50 percent to as much as 75 per- 
cent, once investments and costs were recovered, or when production exceeded 
sixty million barrels. By comparison, Ecuador’s state share of oil revenues in 
the 1900s was 62 percent, through state-owned oil company Petroecuador. In 
Peru the expropriation of the International Petroleum Company’s assets in 1968 
marked a turning point toward full-fledged nationalization. At that time, anti- 
U.S. sentiment was growing in Lima, and the company received no compensa- 
tion, which led to serious political frictions between the two countries. 
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Like no other commodity, oil awakens strong nationalistic sentiments. This 
was true in the early days of production and continues to be so through the 
twentieth and twenty-first centuries. Originally, the debate around hydrocar- 
bons developments was heavily polarized between those who rejected the pres- 
ence of foreign multinationals and those who thought they were essential, be- 
cause governments lacked the know-how and the capital necessary to develop 
the national oil industry. These opposed points of view resulted in constant pol- 
icy shifts throughout the history of each country’s oil development from pro- 
state to investor-friendly approaches, depending on which side held power at a 
given time. This political back and forth is one of the factors that continues to 
shape oil policies even today. 


BLACK GOLD BECOMES A REALITY 


The discovery of large, commercially valuable oil and gas reserves between the 
1970s and the 1990s modified the dynamics of the three countries forever. Ec- 
uador and Peru became major oil and gas producers, thanks to the discovery 
of the Amazon fields, and Colombia turned into one of Latin America’s main 
oil producers following the discovery of three major fields in the eastern region 
of the country. 


Ecuador 


Amazon oil from Lago Agrio (also known as Nueva Loja), in the province of 
Sucumbios, turned a page in Ecuador’s history. By 1972 Ecuador became a 
crude exporter, and oil became key for Quito’s political, economic, and social 
dynamics for years to come. State-owned oil company Corporación Estatal de 
Petróleos de Ecuador (CEPE) was created in 1972, and Ecuador joined OPEC the 
following year.* 

The oil boom of the 1970s hit Ecuador so suddenly that there was not enough 
time to build much oil expertise, and decisions on contracts, oil policies, and 
legislation needed to be adopted quickly (Martz 1987, 43-63). It was widely ac- 
cepted that the new oil wealth would bring about important improvements in 
the country’s political, economic, and social life, and the government wanted to 
be in control of that process. So by 1976 CEPE became the de facto main share- 
holder of the Texaco concession in Lago Agrio. Texas-Gulf was forced to hand 
over more than 60 percent of its share to the government and was allowed to 
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keep the rest until 1992, when Petroecuador (successor of CEPE) took full con- 
trol (Philip 1982, 274-80). 

The Law of Hydrocarbons was reformed in 1993 by Law 44 (R. O. 326, 29-XI- 
1993) to increase the role of Petroecuador in upstream operations while at the 
same time going in the opposite direction in downstream operations (refining, 
transportation, and commercialization), where foreign investments were wel- 
comed. This move reversed twenty years of state domination in downstream 
operations and had a very specific goal: to amass the necessary funds to double 
oil transportation capacity, which had become a bottleneck to increased pro- 
duction. The hope was that by updating and doubling transportation capacity, 
Ecuador would be able to also double its oil production. 

Crude was until then transported from the Amazon fields through the 310- 
mile-long Sistema de Oleoducto TransEcuatoreano network, which had a trans- 
port capacity ceiling of 390,000 barrels per day and was controlled by Petro- 
ecuador. In response to calls for expanding oil transport infrastructure, a sec- 
ond, almost parallel oil pipeline came onstream in 2003. The 450,000 barrels 
per day capacity of Oleoducto de Crudos Pesados (ocr) was managed by pri- 
vate companies and stretched across the country, from the Amazon fields in the 
east to the Pacific Ocean in the west. 

By some accounts, the 300-mile-long ocp was built in preparation for the 
future development of the fields in Ishpingo, Tambococha, and Tiputini (1TT), 
in Yasuni National Park, which had caught the eye of oil investors early on. The 
ITT fields hold Ecuador's most promising undeveloped crude reserves, esti- 
mated at one billion barrels, or the equivalent of almost 15 percent of the coun- 
try's total reserves (Andrade Echeverría 2010, 104-5). But development of the 
full capacity of the 1TT fields has been delayed due to much opposition, given 
its potential negative social and environmental effects. Home to various Indig- 
enous groups, Yasuni National Park is one of the most unique biodiversity re- 
gions of the western Amazon. 

The truth is that transportation through the ocr has always remained below 
capacity because private investors have been reluctant to make new commit- 
ments to boost Ecuador's output. Political instability, unclear and constantly 
changing rules of the game, and barriers to the development of the 1TT fields 
created an atmosphere that was not conducive to renewed private interest. 
State-owned oil production was not any better. Petroecuador's weak financial 
situation prevented the company from either maintaining output constant in 
mature fields or expanding exploration to new areas. Service contractors ac- 
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cused Petroecuador of being in arrears in its payments and stopped providing 
services to the state company, while oil workers went on frequent strikes, all of 
which contributed to a decline in state oil production: Petroecuador went from 
producing roughly 110,000 barrels per day in 1995 to 70,000 in 2005 (Banco 
Central 2005, 47-48). Ecuador’s dream of doubling output following construc- 
tion of the OCP was further away than ever. 

The lack of investor interest continued through the first decade of the twenty- 
first century, mainly driven by somewhat erratic oil policies, characterized by 
increased state control at a time when Peru and Colombia were going out of the 
way to attract hydrocarbons investments. With the arrival of President Rafael 
Correa in Ecuador in 2007, and his reelection in 2009, the investment atmo- 
sphere deteriorated even further. Companies were asked to renegotiate their 
contracts with the government and, after three years of seemingly unending ne- 
gotiations, were forced to accept less profitable terms. In addition, a new hydro- 
carbons law, the Law to Reform the Hydrocarbons Law and the Tax Regime 
Law (R. O. 244), passed in 2010 increased the role of Petroecuador in crude 
developments. 

Four companies—Brazilian Petrobras, China National Petroleum Company, 
South Korea’s Canada Grande, and U.S.-based Energy Development Corpora- 
tion—left the country over disagreements with the new terms the government 
wanted to impose on them, and Petroecuador took over their oil blocks (El 
Comercio.com 2010). A new state-owned oil company, Petroamazonas, was cre- 
ated to operate the fields taken away from the private operators. 

The departure of the private oil companies came soon after the shock caused 
by the takeover of Block 15 from its operator, U.S. oil company Occidental. The 
government of Ecuador accused Oxy of breaking its contractual obligations by 
handing over a stake in that project to another firm without first consulting the 
authorities. Oxy took the case to arbitration at the World Bank’s International 
Center for Settlement of Investment Disputes, an international tribunal fre- 
quently used by foreign oil companies to resolve disagreements with their host 
countries. Block 15 was very important for Ecuador because it was the coun- 
try’s largest privately operated field and was producing a significant one hun- 
dred thousand barrels per day when Petroecuador took it over in 2006. Around 
the same time, Petroecuador also seized the fields of another company, Per- 
enco from France, due to tax disputes. A more restricted investor atmosphere 
resulted in large investment cutbacks, which in turn led to a striking 9 percent 
drop in total crude output between 2006 and 2009. From then on, investments 
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GRAPH 1 Ecuador: Oil production 
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by companies that remained in Ecuador dropped by 23.8 percent, as they 
adopted a cautious approach, given the drastic changes in the country’s invest- 
ment scenario (Banco Central 2011; see graph 1). 

The takeover of private output increased Petroecuador's oil portfolio, but the 
company failed to keep up with the newly acquired private production. Out- 
put from Block 15 alone dropped to 92,100 barrels per day only a year after its 
takeover, mainly due to inefficient management. Of the US$220.7 million bud- 
get Petroecuador had assigned to the field during 2006, only US$86.7 million, 
or less than 40 percent, was invested (Banco Central 2006). Two years later, 
two new discoveries—in the Drago field and the old Shushufindi field located 
in the Amazonian province of Sucumbios —changed the tide (Gill 2011). Out- 
put by Petroecuador and its subsidiary, Petroamazonas, recovered only slightly: 
from 466,000 barrels per day in January 2010 to 504,000 a year later. But re- 
serves were positively impacted by the new finds and increased considerably in 
2008 and 2009 to 6.5 billion barrels, from 4 billion registered in 2007 (Banco 
Central 2011). 

Holding the third largest oil reserves in the region after Venezuela and Bra- 
zil, Ecuador is the fifth South American producer after Brazil, Venezuela, Ar- 
gentina, and Colombia. Petroecuador has long been known for being notori- 
ously dysfunctional, and corruption scandals within the company have been 
the standard rather than the exception throughout the history of the company. 
This trend probably signals overall mismanagement of the country’s oil indus- 
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try, which is the number one source of government revenues and accounts for 
15 percent of the country’s gross domestic product and 50 percent of its exports. 

In the midst of various company scandals, President Correa was planning 
major reforms of Petroecuador and Petroamazonas at the time this book was 
being written (Ministry of Nonrenewable Resources 2011b). In September 2010 
around 10 percent of Petroecuador’s workforce was suspended under the sus- 
picion that they were shareholders of another company that had been awarded 
fuel commercialization contracts and was planning to invest the proceeds in 
tourism projects. Ecuadorean law forbids state companies from entering into 
agreements that benefit their employees directly. 

Under the Correa administration, much of Ecuador’s new infrastructure in- 
vestment was being financed with loans from China in exchange for future pay- 
ment in barrels of Ecuadorean oil (Alvaro 2009). According to officials rep- 
resenting Chinese interests in the United States, China prefers these types of 
money-for-barrel arrangements to access Ecuadorean oil rather than entering 
into more formal contractual long-term exploration and development agree- 
ments. Chinese mistrust of the nontransparent and largely corrupt manner in 
which Ecuador has historically been known to manage its oil industry seems to 
be behind China's reasoning. 

In 2010 two Chinese companies operating in Ecuador— Andes Petroleum 
and Petrooriental—made public their concerns about the lack of transparency 
during new contract negotiations and alleged that the government had tried to 
pressure them into accepting new, less advantageous contractual terms. Both 
Chinese companies threatened to seek international arbitration (Reuters 2010). 
To avoid this kind of retaliation by companies in the future, under the terms of 
the 2010 reforms to the hydrocarbons law, the government of Ecuador formally 
exited the International Center for Settlement of Investment Disputes. 


Colombia 


Colombia has the most successful oil industry of the three countries under 
study in this book. Oil in commercially viable quantities came to light in the 
1980s and 1990s, with the discovery of three oil fields in the eastern region of 
the country. Cafio Limon was discovered in the department of Arauca in 1984, 
and Cusiana and Cupiagua, located in the adjacent Casanare department, were 
discovered in 1986 and 1993, respectively. These oil finds turned the country 
into a significant oil producer and changed the demographic configuration of 
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producing areas, as numerous peasants started to arrive in search of employ- 
ment opportunities in the oil industry and mingled with Indigenous groups al- 
ready living in the region. The new oil discoveries also attracted private inves- 
tor interest in Colombia, in spite of relatively unfavorable contractual terms at 
the time. Colombia had become an oil exporter in 1969, and since then hydro- 
carbon laws had fluctuated from supporting private investments to moments of 
strong state control.’ 

The new discoveries of the 1980s and 1990s boosted oil production, but by 
the start of the year 2000 output started to decline at alarming rates. By 2004 
oil production had fallen to 551,000 barrels per day from a peak of 800,000 in 
1999, and there were fears that unless the falling trend was reversed, Colombia 
would soon cease to be one of South America’s main crude producers and be- 
come an oil importer. Oil reserves also fell dramatically to 1.5 million barrels in 
2004, from 2.3 million in 1999. 

There were various reasons for the drastic drop in oil production. First, fields 
naturally declined, and there had not been major new reserves discoveries for 
some time. Second, frequent guerrilla attacks against oil infrastructure and the 
kidnapping of oil workers contributed to investors’ losing interest in Colombia. 
Third, Colombia's challenging geology for the development of oil reservoirs has 
historically made that country’s oil reserves more costly and riskier to develop 
than some of its regional neighbors, particularly oil-rich Venezuela. 

The government was set on changing the tide by attracting private invest- 
ments that would help reverse the worrisome decline of oil production and 
reserves. Faced with the prospect of Colombia becoming an oil importer, the 
government of President Alvaro Uribe (2002-10) launched investor-friendly 
changes to the regulatory framework and took measures to improve the secu- 
rity of oil infrastructure. The new regulations included royalties as low as 5 per- 
cent and the possibility for private investors to keep 100 percent of production 
in some cases. Also, the privatization of 20 percent of state-owned Ecopetrol 
was set in motion, and the Agencia Nacional de Hidrocarburos was created to 
oversee the development of the oil sector. 

The agency organized seven oil bidding rounds between 2007 and 2010, 
offering previously undeveloped regions in an effort to expand the hydrocar- 
bons map. It succeeded in attracting new players to new areas located along 
the Pacific coast (onshore and offshore), in the southwestern Amazonian Pu- 
tumayo department, and in the northern Caribbean, expanding the country’s 
submarine platform. Under the new investment terms introduced in 2003, the 
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most common oil contracts became associations between Ecopetrol and pri- 
vate investors, in which the state share could fluctuate between 30 percent and 
60 percent. 

By 2009 investment in the oil sector had risen to roughly US$2.5 billion, com- 
pared with negative figures in 1999 and 2000, and production had rebounded 
slightly to 685,000 barrels per day (Asociación 2013). Key to the attraction of 
new investment to the hydrocarbons sector was the introduction in 2005 of the 
Law of Judicial Stability for Investors in Colombia (no. 963), to guarantee that 
the terms and conditions of the investment would not be amended through- 
out the life of the project. By 2011 oil production had greatly recovered and at 
916,000 barrels per day had surpassed peak 1999 levels. Oil reserves also went 
up to an estimated 2.3 million barrels (see graph 2). For Colombia, what mat- 
tered most was that new investment helped to stop a dangerous downward spi- 
ral of oil reserves and production that would have otherwise doomed the coun- 
try’s oil industry for decades to come. 

According to the government, the oil industry restructuring greatly im- 
proved the rate of success of oil exploration, which went from just 21 percent 
of all wells drilled in 2003 to 67 percent in 2009 (Vera Diaz 2010). The bulk of 
Colombia's traditional oil production is mainly concentrated in areas spread 
out throughout three departments to the northeast—the old producing areas 
of Casanare and Arauca and a new production site in Meta—while natural gas 
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is mainly produced in the northern La Guajira department and to a lesser ex- 
tent in Casanare. As investments started to make their way back to the country 
in the past decade, traditional oil regions expanded and new departments were 
added to the oil map. Colombia consumes around 280,000 barrels per day and 
exports the rest, mainly to the United States. 


Peru 


The case of Peru is somewhat different from the other two, because despite the 
fact that it is a major natural gas producer, it has still not discovered large oil re- 
serves and is not yet self-sufficient in supplies of crude. Peru imports oil to meet 
its domestic needs, which results in significant trade deficits. In the 1990s Peru 
decided to reverse this situation, doing everything possible to rapidly develop 
its oil industry. A new law passed in 1993, the Law to Regulate Hydrocarbons 
Activities in the National Territory (no. 26221), provided the appropriate legal 
framework for attracting foreign companies through competitive contracts. 

State-owned oil company Petroperu, created in 1969 by Decree 17753, kept 
control of a small portion of downstream operations, a few upstream assets, re- 
fining operations, gasoline stations, and the Transandean pipeline from the In- 
ternational Petroleum Corporation. But the bulk of the upstream industry was 
privatized, marking the beginning of a new era for the country’s hydrocarbons 
industry, with the private sector taking a leading role in the industry (Mayorga 
Alba 2006, 387-407). A new government agency, Perupetro, created in 1993 by 
article 6 of Law 26221, promoted hydrocarbons investments and oversaw con- 
tract implementation. 

This regulatory restructuring of the oil industry immediately caught the 
attention of foreign companies, and oil investments rose significantly, from 
USs$19.89 million in 1993 to US$187 million in 1997, particularly in the tropical 
forests of the northern regions. The operational outcome of these efforts was not 
impressive, however, because no major oil reservoirs were found, and private 
interest consequently dropped. Investments in oil subsequently fell to less than 
USs13 million in 2000 (Ministry of Energy 1999, 2008), and as a result by 2003 
oil production was at 92,000 barrels per day, down from 116,000 in 1998 (BP 
2009). Oil reserves also greatly suffered from the lack of private investor inter- 
est and drastically dropped from 800 million barrels at the beginning of the 
1990s to an average of 300 million barrels toward the end of that decade and 
the beginning of the next. 
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With little new oil to be found, and an expanding economy, Peru was forced 
to import crude to meet its domestic demands just when oil prices started to go 
up. To counter this situation, starting in 2004 the government launched a sec- 
ond aggressive oil exploration plan that included the development of marginal 
oil deposits and new fields throughout the country, including much of the Am- 
azon region. By that time, the giant Camisea natural gas reserves that had been 
discovered in the Amazon in 1989 had started to produce and would soon turn 
Peru into South America’s leading natural gas producer. Output from Camisea 
increased extraordinarily, from 36 million cubic feet per day in 2001 to more 
than one billion in 2011. In 2010 Peru became South America’s first liquefied 
natural gas exporter (see graph 3). 

With Camisea, Peru acquired for the first time a prominent place among the 
region’s large energy producers and its main exporters. The giant gas reserves, 
which were managed by a private consortium, also helped to attract investor 
interest in the Andean country’s overall energy potential. The investor-friendly 
policies introduced in 2004 led to a sharp recovery in oil investment, which 
went from US$160 million in 1999 to US$1.5 billion in 2008. Especially attrac- 
tive to investors were royalty rates as low as 5 percent and the introduction in 
2007 of a new system of competitive bidding. The restructuring abandoned the 
one-on-one negotiations between Perupetro and selected oil operators, which 


GRAPH 3 Peru: Natural gas production 


1200 


1000 


800 


600 


400 


263 


174 
8 
3, oo 
— ee 
[sey + vay Ko) N 
[e] o o o [o 
o o o o o 
N N N N N 


Million cubic feet/day 


200 


(0) 


2001 
2002 
2009 
2010 
2011 


Source: Compiled by the author with data from Perupetro (2011). 


Tracing Oil- and Gas-Related Conflicts [29] 


had become largely unpopular among companies. By 2009 Peru hit a historical 
record with the signing of eighty-nine oil contracts (nineteen in the develop- 
ment phase and seventy exploration agreements), compared with a mere four- 
teen in 2004 (Ministry of Energy 2009). Investments in the oil industry are 
projected to reach US$9 billion in the period between 2010 and 2014 (Ministry 
of Economy 2013). 

Despite the new oil exploration activity, Peru remains a minor crude pro- 
ducer compared with Colombia and Ecuador and still does not produce enough 
to meet domestic consumption, especially following the economic boom of 
the first decade of the twenty-first century. In 2008 and 2009 Peru produced 
120,000 and 145,000 barrels per day, respectively, but consumption was higher, 
at 172,000 in 2008 and 188,000 in 2009 (BP 2009). Even in 2009, when domes- 
tic demand dropped as a consequence of the global economic recession, con- 
sumption was still higher than production of oil. 

The expectation is that a free trade agreement Peru signed with China in 
2009, plus exports of liquefied natural gas that started in 2010, will eventually 
produce a steady income to help offset increasing oil imports and stabilize the 
hydrocarbons trade balance. Peru’s refining network has not yet been upgraded 
to process the country’s mainly heavy crude blends, so imports of lighter oil 
are needed to mix the two and run them through domestic refineries. This sit- 
uation would be reversed with the planned expansion and upgrading of the 
62,000-barrels-per-day Talara refinery, which would allow for the processing 
of the domestically produced heavy crude without needing to import expen- 
sive lighter blends. 

Peruvians were eagerly anticipating the planned start-up of production in 
2013 of Block 67, located in the northern Amazon department of Loreto and 
thought to be the largest in Peru. The almost three hundred million barrels of 
heavy crude the Amazon block is estimated to hold are viewed as a potential so- 
lution to the country’s oil deficit. However, opposition by the Indigenous pop- 
ulation has been very strong and the future of Block 67, and adjacent Block 39, 
remains unclear. 


OIL INVESTMENTS IN 2000 AND BEYOND 


The region as a whole, with the exception of Ecuador and Venezuela, which 
adopted state-oriented policies, saw a boom in foreign direct investment (FDI) 
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GRAPH 4 Foreign direct investment flows to South America 
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flows during the first decade of the twenty-first century. In 2010 FDI to Latin 
America surged by 56 percent over 2009 figures, and natural resources, includ- 
ing the oil and gas industries, were the sector of preference for investors. That 
year, general FDI to South America exceeded the annual average for the decade, 
reflecting the region’s expanding role as an investment destination for trans- 
national companies, oil corporations among them. Natural resources attracted 
43 percent of the total FDI in 2010, followed by the service sector (United Na- 
tions 2010). As shown in graph 4, of the two main FDI recipient sectors, only 
natural resources saw an increase in 2010 from previous years. 

The ups and downs of the oil industry in Latin America have been histori- 
cally linked to the flow of private investment. Often, there is a direct link be- 
tween the pace of increase or fall in production and reserves and the flow of 
EDI. With few exceptions, governments lack the human, technological, and fi- 
nancial capacity needed to sustain a dynamic oil and gas industry, and they 
need to resort to private investors. 

As described earlier, during the first decade of the twenty-first century, pri- 
vate oil investments moved in opposite directions in Peru and Ecuador: while 
Lima saw an influx of oil investors, Quito experienced steep drops. The main 
reason for this trend was Peru’s investor-friendly policies versus Ecuador’s sup- 
port of an increasing role of the state in its natural resource sector, particu- 
larly in oil and gas developments. Credible statistics for the hydrocarbons sec- 
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tor are elusive for Ecuador, but FD1 flows for the whole natural resource sector 
are quite eloquent when compared with those of Peru. In 2009 Peru received 
US$443 million in FDI in natural resources, a notable increase from only US$65 
million in 2001. By contrast, during the same period Ecuador experienced a 
huge decline of FDI in natural resources, from US$1.14 billion in 2001 to US$45 
million in 2009 (CEPAL 2009). By comparison, in 2009 Colombia received 
US¢5.8 billion in FDI for developing its natural resources, a significant increase 
from almost US$1.1 billion in 2001, mainly due to the country’s decision to de- 
velop that sector with private investment. 

In Peru, the creation of a state agency —Perupetro—in 1993 specifically for 
promoting oil investment in the hydrocarbons sector was the key to sustain- 
ing the success that followed. Private investment has been the main engine be- 
hind Peru’s economic growth of the past two decades, and hydrocarbons have 
been the second most attractive investment sector after mining. To attract oil 
companies Peru introduced low royalty rates and flexible operating terms and 
throughout the 1990s started to incorporate a body of laws that guaranteed 
stable legal terms for investors.’ The state adopted a smaller role in oil and gas 
exploration to allow for increased private participation, and by June 2010 it was 
considering lowering its stake in the state-owned oil company Petroperu by 
20 percent. In 2005 the Peruvian Congress granted Petroperu complete auton- 
omy to undertake exploration and development activities and to participate in 
the whole chain ofthe hydrocarbons process, in competition with other players. 

By contrast, in Ecuador, following the 2010 reforms to the hydrocarbons law, 
private companies lost the right to keep a share of oil finds. They were required 
instead to hand over their oil production to the state. In exchange, they would 
receive a flat fee, which varied from contract to contract, for each barrel of pro- 
duced oil. The departure of four major oil operators culminated in a string of 
events leading to a more assertive role for the state in the control of the oil in- 
dustry during the first decade of the twenty-first century. 

With a total of 250.2 million barrels of proven oil reserves, Latin Amer- 
ica holds the second-largest global oil pool. That in itself would appear to be 
enough to attract investor interest to meet future global demand increase. How- 
ever, most of the total reserve base is concentrated in Venezuela, which for the 
past two decades has been hostile to private investments. In 2011 Venezuela 
held 211.2 million barrels of oil reserves and 195.2 trillion cubic feet of natural 
gas: 15.3 percent of the world total oil reserves and 2.7 percent of its natural gas 
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endowment (BP 2011). No wonder Venezuela has been the mecca for oil com- 
panies in South America, at least until the mid-1990s, when investment regula- 
tions were softer. 

Had it not been that Venezuela's tightening of its investment rules at a time 
of high international oil prices made it feasible to develop economically risky 
Amazon areas, Peru and Colombia might have not experienced large invest- 
ment flows. This is simply because Venezuela's large base of conventional and 
nonconventional oil and gas reserves and its low geological risk factors make 
that country a favorite among oil investors. The hydrocarbons reserve base in 
the three countries studied in this book is minimal. Table 3 shows the world 
share of crude and gas reserves among the main producing Latin American 
countries. Ecuador, Colombia, and Peru are highlighted. 

In terms of production, in 2011 Latin America as a region contributed 
roughly 7.4 million barrels per day, or just 9.5 percent, of global oil output (BP 
2011). Venezuela and Brazil together produced most of that, or almost 5 mil- 
lion barrels per day of oil. The other countries contributed minimal amounts 
to world output. Graph 5 shows Venezuela's role as South America's number 


TABLE 3 Latin American oil and gas reserves (2011) 

Oil reserves Gas reserves 

(millions of Share of world (trillions of Share of world 

barrels) total (%) cubic feet) total (%) 
Venezuela 211.2 15.3 195.2 2.7 
Brazil 15.1 0.9 16.0 0.2 
Mexico 11.4 0.7 12.5 0.2 
Ecuador 6.2 0.4 n/a n/a 
Argentina 2.5 0.2 12.0 0.2 
Colombia 2.0 0.1 5.8 0.1 
Peru 1.2 0.1 12.5 0.2 
Bolivia n/a n/a 9.9 0.1 
Trinidad and 0.8 0.1 14.2 0.2 

Tobago 

Total 250.2 17.8 278.1 3.9 


Source: Compiled by the author with data from BP (2011). 
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GRAPH 5 South America's main oil-producing countries (2011) 
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one oil producer, followed by Brazil, with Colombia as a distant third. Peru is a 
minor oil producer for the moment. 

The oil scenario for the region will likely change dramatically once the bulk 
of Brazil’s newly found hydrocarbons reserves, located in deep waters off the 
country’s southern coast, are deemed commercial. Brazil plans to produce in 
excess of 4 million barrels per day by 2020, which would more than double 
the amount it produced in 2011. By then, Brazil will comfortably become Latin 
America’s number one producer of oil, surpassing Mexico and Venezuela, 
which produced 3 million barrels per day and 2.72 million, respectively, in 2011 
(EIA 2012b). 

In December 2010 Brazil’s state-controlled oil company Petrobras submit- 
ted a declaration of commerciality for two presalt fields, the Lula and Cernambi 
(formerly Tupi and Iracema), with an estimate of total recoverable reserves be- 
tween the two of 8.3 billion barrels of oil equivalent (the combined values of 
crude oil and natural gas extraction). By some accounts, total deep-water crude 
reserves in all of the fields are estimated between 10 and 16 billion barrels of 
recoverable oil. Added to Brazil’s proven crude reserves of 12.9 billion barrels, 
the deep and ultradeep finds would place the country second after Venezuela 
among largest Latin American hydrocarbons holders (IEA 2010, 114). 
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GRAPH 6 Natural gas producers (billions of cubic feet per day) 
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The development of Brazil’s presalt reserves will also change the natural gas 
landscape for the region. In 2011 Mexico in North America and Trinidad and 
Tobago in the Caribbean continued to be the main producers, at 5.1 trillion and 
3.9 billion cubic feet per day, respectively (BP 2011). Colombia's natural gas pro- 
duction has been increasing steadily since 2001: from 600 million to 1.1 billion 
cubic feet per day in 2010, when it was still producing more than Peru. But Peru 
caught up in 2011 with a matching of 1.1 billion cubic feet per day output, re- 
flecting the country’s impressive performance since the startup of production 
in 2003 from its massive Camisea gas reserves. Ecuador’s natural gas produc- 
tion is marginal, and for that reason it is not included in this analysis. Graph 6 
shows Latin America’s main natural gas-producing countries. 

Latin America is expected to contribute a significant share of world oil sup- 
ply to meet demands projected for the near future. For that to happen, the re- 
gion will need major investments to modernize its decaying infrastructure. In- 
ternational Energy Agency (2010, 94) calculations estimate that a cumulative 
global investment of US$8.1 billion will be needed in energy supply infrastruc- 
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ture between 2010 and 2035 to meet world oil and gas supply projections. Most 
of the oil supply infrastructure investments will be in non-OECD countries, with 
Latin America taking the first place among them. 


SUMMARY 


Investor interest in oil and gas in South America has grown tremendously in 
the past two decades, and the region is starting to be seen as a potential major 
source of global oil supplies for the near future. High international oil prices 
and sound investment policies in some countries have contributed to the re- 
gion’s hydrocarbons boom. In coming decades South America will continue to 
be among the regions of choice for oil investors, due to strong global demand 
and high oil prices, which are both projected to remain robust. This is in spite 
of the fact that the region holds only 15 percent of total world oil reserves, com- 
pared with 57 percent in the Middle East. Political turmoil and uncertainty in 
the Middle East has resulted in dwindling investor interest that will likely con- 
tribute to a refocusing on other regions with potential, such as Latin America. 

One of the new areas of interest is the western Amazon, where oil and gas re- 
serves have until recently remained largely untapped, due to inaccessibility and 
environmental and social risks. High international oil prices and increasingly 
scant conventional oil pools around the world suddenly put this previously for- 
gotten and remote part of the globe on the radar screen of oil companies. While 
an attractive oil investment area under current market conditions, the western 
Amazon retains the social and environmental characteristics that had kept in- 
vestor interest at arm’s length for many years: the presence and opposition of 
historically marginalized vulnerable groups, mainly Indigenous populations, 
and a unique biological diversity, both of which pose an enormous risk for oil 
development. The clash between the development impulse and the conserva- 
tionist forces is at the heart of the unparalleled proliferation of oil-related con- 
flicts that have emerged in the region. Unless rapidly and effectively resolved, 
these conflicts threaten the long-term sustainability of economic growth in 
Latin America. 


CHAPTER 2 


Indigenous Peoples and Natural 
Resource Development 


THE HYDROCARBONS-RELATED conflicts in the Andean countries ana- 
lyzed in this book involve mainly Indigenous populations. This minority group 
is the poorest and most marginalized in Peru and Ecuador, and to a lesser extent 
in Colombia, where Afro-Colombians are the largest, most vulnerable group. 
Indigenous Peoples remain largely underrepresented in the domestic political 
and institutional life of all three countries. 

This situation persists despite a growing movement for the recognition of 
the rights of Indigenous Peoples that made major gains in the past two de- 
cades, both domestically and internationally. Indigenous demands go beyond 
economic grievances and include a right to proper institutional and political 
participation and, most important, to land ownership. They also demand rec- 
ognition of their right to speak different languages and to engage in specific 
cultural practices, such as the use of plants for medicinal cures or adherence to 
customary law. Their demands have been highlighted with the arrival of oil and 
gas projects, which they view as an invasion of their territory bringing little in 
the way of improvements to their living standards. Indigenous grievances un- 
derlie most oil and gas conflicts in the region. 


HOW FAR DOES INDIGENOUS RECOGNITION GO? 


The search for recognition by the Indigenous population of Latin America is 
not new and can be traced back to the colonial period, with natural resources 
always playing a fundamental role. In the colonial days Indians were removed 
from their lands and forced to become manual laborers (Grey Postero 2007, 
27-36). In Bolivia, Aymara and Kichwa Indians became pongo laborers, serv- 
ing the hacienda owners or miners in the departments of Potosi, Oruro, and La 
Paz. At the time of the Spanish colonization, Potosi became the main supplier 
of silver to the Spanish Crown from a mountain that had such huge accumula- 
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tions of silver ore that it was named Cerro Rico (rich mountain). The lavishness 
prompted by the exuberant mineral wealth of the Spanish colonies at the time 
of the colonization was famously described in a novel by Uruguayan author 
Eduardo Galeano: 


The church altars and the wings of cherubim in processions for the Corpus 
Christi celebration in 1658, were made of silver: the streets from the cathe- 
dral to the church of Recoletos were completely resurfaced with silver bars. 
In Potosí, silver built temples and palaces, monasteries and gambling dens; 
it prompted tragedies and fiestas, led to the spilling of blood and wine, fired 


avarice, and unleashed extravagance and adventure. (Galeano 1997, 20) 


The luxuries of colonial Spain that were built on the newly discovered trea- 
sures greatly contrasted with the inhuman living conditions of Indigenous pop- 
ulations in the Americas. Not only were they forced to work as quasi slaves in 
plantations, mines, and public and religious construction undertaken by the 
Spanish, but their lands were seized and given to Spanish noblemen and colo- 
nists. Repression of any opposition was severe. 

The Indigenous population staged several revolts against the treatment they 
received from the Spanish colonizers. Particularly noteworthy was the 1780 In- 
digenous uprising in Peru led by Tupac Amaru II, born José Miguel Condor- 
canqui. An inhabitant of Cuzco, and of royal Inca descent, he worked for the 
Spanish Crown and was educated by the Jesuits. He tried to improve the condi- 
tions of Indigenous workers, but when he met with serious resistance from his 
masters, he adopted his great-grandfather's name, Tupac Amaru, and staged an 
all-out rebellion. The struggle was quashed by the colonial power and all the 
Indigenous leaders were savagely executed. Subsequent efforts by the church, 
and in particular the Jesuits, as illustrated in the 1986 award-winning film The 
Mission, largely failed to improve the overall conditions of the Indigenous pop- 
ulation until much later, after independence. 

Following the assimilation policies at the end of the 1880s came another 
period of slave-like conditions for the Indians, this time brought about by the 
profitable rubber industry in the jungle. The inhuman working conditions in 
Peru were much publicized at the time and even turned into a diplomatic scan- 
dal in 1911, when following denunciations by then British consul Roger Case- 
ment, the British Parliament opened an investigation on the role played by 
British Peruvian Amazon Company in the torture and slavery of Indigenous 
workers (Vélez Araujo 2008). The atrocities of the time in the Peruvian Ama- 
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zon were vividly depicted by Peruvian writer and Nobel Prize winner Mario 
Vargas Llosa: 


Every two weeks the harvesters returned to the station to bring in the rubber. 
This was weighted on the dishonest scales. If after three months they had not 
fulfilled thirty kilos, they received punishments that ranged from floggings 
to the pillory, cutting off ears and noses, or in extreme cases, the torture and 
killing of the wife, children, and the harvester himself. The corpses were not 
buried but dragged into the forest to be eaten by the animals. .. . 

... Dyall confessed to Roger and the commission that one day at the 
Matanzas station, Normand ordered him to kill five Andoques as punish- 
ment for not having met their rubber quotas. Dyall shot the first two, but the 
manager ordered that for the next two he should first crush their testicles 
with a stone for grinding yucca and then finish them off by garroting them. 
He had him strangle the last one with his bare hands. During the entire op- 
eration Normand sat on a tree trunk, smoking and watching, with no change 


in the indolent expression on his reddish face. (Vargas Llosa 2010, 180-82) 


Organized efforts by Indigenous Peoples to try to undo the ethnic segregation 
or forced assimilation imposed in the postcolonial period started in the 1940s, 
with the first Indigenous organizations created in Ecuador. In some ways oil 
trailed rubber as a source of conflict and major injustices. 

The land reforms that spread throughout the continent in the 1960s sup- 
ported important programs of land redistribution among peasants (campesi- 
nos in Spanish). This created an incentive for Indigenous Peoples to register as 
peasants, a new social class that gained access to state-run social services and 
was devoid of any ethnic characterization (Yashar 1999).The underlying goal of 
the reforms was to dilute the Indigenous identity and to build a homogeneous 
concept for citizenship that would prevail in each country. Governments were 
trying to create one citizenship, devoid of ethnic or cultural particularities, by 
assimilating Indians into the mainstream population. There was a shared belief 
among the ruling classes at the time that to be able to achieve modernization, 
countries needed to sustain a homogeneous culture, one that would absorb the 
various ethnic and cultural identities, along with their histories, languages, cus- 
toms, and beliefs (Marc 2010, 14-16). This strong push for the assimilation of 
Indigenous populations through a policy of land reform took place to various 
degrees in most Latin American countries. 
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But while governments created a new homogeneous class of small farm- 
ers, many Indigenous Peoples cultivated their Indian identity inwardly (Lucero 
2008, 139-68). This was especially true in remote areas like the Amazon, where 
the lack of a strong government presence created the conditions for the sur- 
vival of Indigenous political identities and institutions that have prevailed since 
the colonial period. Indigenous populations also created new organizations to 
promote their identities, which were often at odds with the policies of assimila- 
tion of central governments (Yashar 1999). The power of this connection to an 
Indigenous ethnic identity, particularly in the remote Amazon jungle, survived 
the assimilation policies of the time and became instrumental in the devel- 
opment of the organized social Indigenous movement that took shape twenty 
years later. 

The economic policies of the 1980s were matched politically by the begin- 
ning of democratization in Latin America, after decades of military regimes 
that had restricted civil liberties and freedom of expression. This period saw a 
burst of Indigenous activism throughout the region, in part as a consequence 
of domestic reforms that encouraged popular participation, but largely in re- 
sponse to increasingly active support by the international community for the 
recognition of the rights of Indigenous Peoples. The fall of the Berlin wall in 
1989 and the disappearance of ideological competition between the capitalist 
and communist blocs have been widely identified as a turning point for social 
movements around the world that left behind the class-based focus characteris- 
tic of the Cold War era. In Latin America, Indigenous movements, particularly 
in the Andean countries, started to establish international alliances to fight for 
regional recognition. 

The strengthening and internationalization of the Indigenous movement 
was supported by constitutional reforms at home for the incorporation of the 
rights and the acceptance of a specific identity for this minority group. Also key 
in spreading the Indigenous cause was the naissance of an international body of 
law for the recognition of Indigenous rights. International jurisprudence con- 
tinues to have a tremendous influence even today, gradually and steadily ad- 
vancing the legal recognition of Indigenous rights. Some countries witnessed 
in Indigenous movements the emergence of new social and political actors that 
started to challenge traditional political structures and were instrumental in re- 
shaping states’ development and political agendas (Bello 2008, 48-65). By put- 
ting communal land claims at the heart of the discussion, Indigenous groups 
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were also asserting their historical claim for a cultural recognition that empha- 
sizes the collective over the individual. Land ownership is one of the most con- 
troversial issues surrounding oil- and gas-related conflicts. 

In the 1990s Indigenous movements made major strides in expanding their 
agenda, both at home and internationally, for achieving political participation 
and improved living conditions. It was to a large extent growing Indigenous ac- 
tivism that led to increasing recognition and acceptance of Indigenous groups 
in Peru, Ecuador, and Colombia. The three countries introduced changes to 
their constitutions, laws, and institutions to support better inclusion of these 
minority groups. 

In Ecuador the 1998 Constitution incorporated the concept of multicul- 
turalism, largely as a result of increasing political activism by the Confeder- 
ación de Nacionalidades Indígenas del Ecuador. Created in 1986, this Indige- 
nous organization —Ecuador's largest —had become politically active by 1996 
by forming an alliance with non-Indigenous groups and by creating the Pacha- 
kutik Pluricultural Movement. The 1998 Constitution gave specific rights to In- 
digenous Peoples for preserving their culture and their political organizations. 
An additional constitutional reform in 2008 stated that while natural resources 
belong to the state, Indigenous Peoples should be consulted when resource de- 
velopment directly affects them. 

In Peru the 1979 Law of Communities recognized Indigenous rights to lands 
that were demarcated, and as a result land titles were granted to Indigenous 
groups for the first time. The law contributed to the organization of Indigenous 
populations in the Amazon into communities. Many authors criticized it for 
isolating Indigenous Peoples and for arbitrarily grouping them in different ter- 
ritories. But the legislation has been commended by some scholars as the most 
advanced recognition of Indigenous rights in Latin America at the time (Gray 
2003, 74-89). 

In Colombia the Constitutional Court, since its creation in 1991, produced 
various legal resolutions in favor of Indigenous Peoples that have been praised 
as unique in the world.' The creation of the Constitutional Court itself was quite 
exceptional in the region and constituted an important step for the protection 
of Indigenous rights. The Constitutional Court is a tribunal specifically geared 
toward protecting and guaranteeing the rights of citizens. The 1991 Constitu- 
tion also introduced the judicial concept of tutela (writ of protection), which is 
aimed at protecting the fundamental constitutional rights of citizens and con- 
sidered to be the backbone behind the incorporation of Indigenous rights in 


Indigenous Peoples and Development [41] 


Colombia. Furthermore, the 1991 Constitution instituted two congressional 
seats for Indigenous representatives and stipulated that a percentage of federal 
funds should be allocated to municipal budgets and to Indigenous communi- 
ties (Wirpsa and Dunning 2004). 

These important domestic steps were parallel to the rapid development of 
recognition of Indigenous Peoples and minority rights worldwide. International 
recognition of Indigenous Peoples’ rights goes back to 1957, with the adoption of 
the International Labor Organization (1ILO) Convention 107, which was the first 
international attempt at addressing Indigenous concerns. But the convention 
was controversial because it was based on the theory of integration and assimi- 
lation prevalent at the time, while placing little value on the protection of the 
unique characteristics of Indigenous cultures and cultural rights (Anaya 2005, 
78-96; Wiessner 1999, 57). 

By 1989 much of the controversy was resolved with the signing of the new 
ILO Convention 169: Concerning Indigenous and Tribal Peoples in Independent 
Countries. The new binding convention went far beyond the previous one in 
promoting the integrity of Indigenous culture, as well as the sovereignty of In- 
digenous communities over their lands and resources (Anaya 2005, 96-100). In 
essence, it gave Indigenous communities the right to live according to their own 
distinctive customs, recommending that states respect their objectives in all 
decisions concerning them. The new convention was a major step toward the 
adoption by governments of concrete standards for treating Indigenous Peoples, 
although its wording in the form of recommendations rather than norms was 
much criticized (99). The language used by the convention reflects the reluc- 
tance of many states to recognize the right of Indigenous self-determination— 
illustrated by the convention’s refusal to use the word peoples because of the as- 
sociation of this term with the right to form an independent state (100-102). 
Convention 169 is the main international legal instrument cited in disputes 
over oil and gas that involve Indigenous Peoples. 

In 2004 the United Nations went further in highlighting the importance 
of the Indigenous issue when the General Assembly proclaimed 2005-14 as 
the second consecutive International Decade of the World's Indigenous People. 
The period from 1995 to 2004 was characterized by an upsurge of Indigenous 
mobilization, demanding greater political participation and better living con- 
ditions. Indigenous populations did indeed experience considerable gains in 
terms of political representation and access to positions of power at that time. 
Their protests forced multicultural development into the mainstream of poli- 
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tics (Lucero 2008, 139-68). However, it was clear that the international debate 
on cultural rights did not significantly serve to improve the living conditions 
of Indigenous Peoples. In fact, in some cases their living standards even dete- 
riorated, which prompted the United Nations to highlight the issue for a sec- 
ond decade. 

The objective of the second decade was to strengthen international coop- 
eration to solve problems faced by Indigenous Peoples in areas such as culture, 
education, health, human rights, the environment, and social and economic de- 
velopment. As part of these developments, the United Nations adopted the Uni- 
versal Declaration on the Rights of Indigenous Peoples.” The adoption of the 
declaration was not easy; it was the result of more than twenty years of negotia- 
tion. The declaration emphasizes in its introduction the importance of territo- 
rial control for Indigenous Peoples’ culture: 


Control by indigenous peoples over developments affecting them and their 
lands, territories and resources will enable them to maintain and strengthen 
their institutions, cultures and traditions, and to promote their development 


in accordance with their aspirations and needs. (United Nations 2007, 2) 


The declaration is seen as a vital step in proclaiming the right to self- 
determination for Indigenous Peoples, as stated in article 3. This means, among 
other matters, that Indigenous groups should have some level of freedom to 
adopt their own internal policies and to make use of their natural resource en- 
dowments. On the latter, however, they must abide by international economic 
cooperation obligations, based on international law and the principle of mutual 
benefit (Garcia Hierro and Surrallés 2009, 18-29). The nonbinding declara- 
tion went beyond Convention 169 by incorporating the controversial concept of 
self-determination with regard to Indigenous communities, the land they live 
on, and the natural resources that surround them. The introduction to the dec- 
laration includes the words, “Bearing in mind that nothing in this Declaration 
may be used to deny any peoples their right to self-determination, exercised in 
conformity with international law” (Anaya 2005, 114-18, 3). 

Over the years discussions about these international documents have forged 
the basis of a quasi-universal consensus about the rights of Indigenous Peoples, 
based on general human rights principles in widely ratified treaties. Some schol- 
ars argue these developments can be understood as giving rise to a body of cus- 
tomary law on Indigenous rights, when particular customs within a community 


Indigenous Peoples and Development [43] 


become the norm and are generally accepted as such (Anaya 2009, 13-61). The 
United Nations incorporated several mechanisms for approaching Indigenous 
questions, including the Permanent Forum on Indigenous Issues, a special rap- 
porteur on Human Rights and Fundamental Liberties of Indigenous Peoples, 
and an Inter-Agency Support Group on Indigenous Issues. The Permanent 
Forum is especially noteworthy because it constitutes the first time that Indig- 
enous populations have direct access to the United Nations. The sixteen mem- 
bers of the forum are independent experts acting on their behalf, with eight 
chosen by the Indigenous Peoples themselves and the remaining eight selected 
by governments. 

These moves in favor of Indigenous Peoples have been supported by a gen- 
eral acceptance that integration of minority groups requires some recognition 
of specific cultural rights. This recognition has called into question previous 
assumptions about the importance of assimilation to support a modern state. 
One of the most influential theorists on cultural rights, Will Kymlicka, writes, 


I believe it is legitimate, and indeed unavoidable, to supplement tradi- 
tional human rights with minority rights. A comprehensive theory of justice 
in a multicultural state will include both universal rights, assigned to individ- 
uals regardless of group membership, and certain group-differentiated rights 


or “special status” for minority culture. (1995, 6) 


In 1989 the General Assembly of the Organization of American States (OAS) 
requested that the Inter-American Commission on Human Rights prepare 
a legal instrument on the rights of Indigenous Peoples. The declaration was 
meant to be approved by the General Assembly as a symbol of the willingness 
of American governments to recognize Indigenous rights. But twenty years and 
several drafts later, the oas has yet to come up with a document on Indigenous 
Peoples’ rights that reflects their demands. The original declaration, presented 
by the commission in 1997, lacked Indigenous Peoples’ input and reflected the 
methodology then used: debates behind closed doors by oas working groups 
for drafting the document. Indigenous Peoples were not officially recognized 
as participants in the oas working groups together with member states until 
2003. By contrast, the final revision of the declaration currently under consid- 
eration is more inclusive and reflects discussions among member state delega- 
tions, NGOs, and Indigenous representatives (Permanent Council 2010). 

It soon became obvious that such an advanced body of international laws, 


[44] CHAPTER TWO 


with far-reaching cultural and political minority rights, would be difficult to 
monitor and especially to impose on countries. For that reason, much empha- 
sis was placed on the establishment of a balanced dialogue between Indigenous 
populations and the rest of society, including the government. The underlying 
goal of Convention 169 is to institute an intercultural instrument in the hope 
that it will eventually bring parties closer to achieving common ground. 

Even more significant for the impact on conflicts about investment in hydro- 
carbons is the adoption by large multilateral organizations of safeguards re- 
lated to Indigenous populations. The World Bank and its private sector branch, 
the International Finance Corporation, have compiled policies on Indigenous 
populations that redirected the way these multilateral institutions invest in areas 
populated by Indigenous communities. The World Bank policy on Indigenous 
Peoples underscores the need for borrowers and bank staff to identify Indig- 
enous Peoples and to consult with them and ensure their participation in and 
benefit from operations funded by the bank (World Bank 2005). The Inter- 
American Development Bank promotes development policies that respect the 
identity of Indigenous Peoples. In the case of natural resources, it specifically 
supports policies that include consultation with Indigenous Peoples, their par- 
ticipation in resource management, and the sharing of benefits resulting from 
projects developed on their lands (1ADB 2006). 

But these safeguards have become controversial, because Indigenous repre- 
sentative organizations have contested the extent of the consultation process. 
They demand the inclusion of the concept of “free, prior and informed consent; 
as stated by the un Declaration on the Rights of Indigenous Peoples (2007), that 
would give them the right to veto a World Bank project. The bank policies ac- 
cept this concept in general terms, but they specifically refrain from giving In- 
digenous Peoples veto power. The World Bank Operational Policy on Indige- 
nous Peoples reads, 


Consultation and Participation. Where the project affects Indigenous 
Peoples, the borrower engages in free, prior, and informed consultation with 
them. (Article 10) 


The Bank reviews the process and the outcome of the consultation car- 
ried out by the borrower to satisfy itself that the affected Indigenous Peoples’ 
communities have provided their broad support to the project. The Bank 


pays particular attention to the social assessment and to the record and out- 
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come of the free, prior, and informed consultation with the affected Indige- 
nous Peoples’ communities as a basis for ascertaining whether there is such 
support. The Bank does not proceed further with project processing if it is 


unable to ascertain that such support exists. (Article 11) 


Free, prior, and informed consultation with the affected Indigenous 
Peoples’ communities refers to a culturally appropriate and collective decision- 
making process. It does not constitute a veto right for individuals or groups. 
(Note 4) 


Recently there has been increasing realization that the rapid development 
of international norms for supporting minority and Indigenous Peoples’ rights 
has created a critical gap between the reality in the field and the ambitious safe- 
guards introduced from outside. There is also a general sense that the debate on 
minority rights has gone too far. Some European countries and newly emerging 
markets, such as China and India, have expressed concern about the effect that 
increased minority rights could have on the national cohesion of their societies. 


LIMITATIONS TO ECONOMIC AND POLITICAL INCLUSION 


Latin America is a good example of the fact that the numerous national and 
international norms to protect the rights of Indigenous Peoples have a limited 
impact on improving the livelihood of this marginalized sector of society. The 
region maintains deep inequities, even after some progress over the past de- 
cade, particularly in relation to poverty reduction. Indigenous populations in 
the three countries under study are among the most affected by these inequali- 
ties and form a large part of the poor and extremely poor. It is these populations 
that are directly affected by oil and natural gas projects. 

Persistent social and economic inequality is probably the most pervasive un- 
resolved social problem in Latin America, overshadowing growth-related prog- 
ress. In 2010, a full 32.1 percent of Latin Americans—or 180 million—still lived 
in poverty, and 12.9 percent— equivalent to 72 million—in extreme poverty. As 
striking as they may look, these figures still represent a strong improvement 
from 1990, when 48.3 percent of Latin Americans were beneath the poverty 
level (United Nations 2010, 17-20). Income inequalities were reduced in the 
past decade, due to the expansion of basic education that helped to close the 
income gap between skilled and low-skilled workers and to increased govern- 
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ment transfers to the poor. The Gini Coefficient for the region declined by an 
average 1.1 percent per year (López-Calva and Lustig 2010, 18).* 

But social disparities are still very large and most evident in four basic areas. 
First, disparities in levels of income have historically been extremely high: 
household surveys between 1989 and 2001 show that the richest 10 percent of 
the population receives between 40 percent and 47 percent of total income (De 
Ferranti et al. 2004, 37-76). Second, access to basic services such as educa- 
tion, health care, and drinking water is still far from universal. Despite much 
progress since the 1990s, disparities in sanitation coverage, particularly between 
rural and urban areas, remain high. The extent of sanitation coverage in rural 
Latin America was on average below 50 percent in 2010 (UNICEF -World Health 
Organization 2012, 19). Access to drinking water among the rural population 
of western Latin America was as low as only 50 percent that year, compared to 
almost 100 percent among the urban population (13). In Peru, about three out 
of ten households within the lowest quintile in the society have access to drink- 
ing water, compared to nine out of ten in the uppermost quintile (Gasparini 
et al. 2009). 

The third disparity, related to land distribution and ownership, is probably 
the most controversial as far as oil and gas development is concerned. Inequi- 
table land ownership has been a typical feature of Latin American countries, 
which have a history of incomplete or inefficient land reforms throughout the 
twentieth century. Land reforms have mostly been focused on achieving a more 
equitable distribution in the size of plots per farmer but not so much on how 
the newly distributed plots would be developed. In Peru, for example, the redis- 
tribution of land from landowners to farmworkers that took place in the 1950s 
and 1960s was not accompanied by programs to promote an efficient develop- 
ment of the newly acquired areas. This could be one of the reasons for today's 
high poverty levels among many of the peasant owners of those redistributed 
lands (De Janvry and Sadoulet 2002). 

Throughout Latin America, land ownership rights are unclear or nonexis- 
tent, which creates disputes when trying to define borders for the development 
of natural resource projects. Ambiguous property rights in turn may reduce in- 
vestment incentives for developing the land and may affect the ability to use it 
as collateral for credit. Landholding elites that built political influence through 
the ownership of huge territories have largely disappeared. But there is still a 
minority of poor people in the region whose access to land has been historically 
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contested but whose identity is paradoxically directly connected to the territory 
they live in. These are Indigenous communities, especially in the Amazon re- 
gion, for whom their land is not only a source of livelihood but also a symbol of 
identity passed on through generations. 

Last, Latin American countries also show large inequities in relation to the 
number of people who have political decision-making power and also with re- 
gard to those who benefit from the rule of law. Historically, Latin American 
countries have shown an entrenched pattern of clientelism and corruption, usu- 
ally determined by the extent of influence individuals or groups can exert on 
the authorities to advance their own interests. Wealthy individuals or compa- 
nies generally have more access to the state than those in lower levels of the so- 
ciety. In the 2010 Transparency International Corruption Perceptions Index, 
Peru and Colombia both ranked 78 of a total of 178 countries (50). That was 
three levels down from the 2009 ranking, when both countries occupied the 
75th place of a total of 180 (45-49). Ecuador was by far the worst of the three, as 
it ranked 146 in 2009, although it saw an improvement the following year, when 
it occupied the 127th place. This is an index based on perceptions rather than 
on actual deeds; however, its results reflect that Latin Americans have little con- 
fidence that they have fair and effective governmental institutions. 

In highly unequal societies like those of Latin America, relatively new dem- 
ocratic institutions are prone to manipulation by the educated elites or other in- 
fluential groups that use them for their own particular benefits (Perry 2008, 50). 
Such manipulation has serious impacts on equality because economically dis- 
advantaged groups lack the tools for accessing the authorities through parallel 
channels. In Latin America the exchange of favors for benefits is still common 
practice. Politicians try to get popular support by providing material goods to 
meet immediate needs rather than by implementing public policies that will 
provide these goods on a sustainable, long-term basis. On the other end, clien- 
telistic relationships undermine the organization of voters and their demands 
for the development of well-functioning public services. 

In Latin America inequality has a strong ethnic component, and Indigenous 
populations in general, and Afro-Colombians in Colombia in particular— 
constituting roughly 11 percent of the total population, or 4.4 million—are es- 
pecially affected (DANE 2005). Poverty rates decreased in most countries across 
the region throughout the 1990s; however, the situation changed little for Indig- 
enous People during that time. Indigenous Peoples work mainly in agriculture 
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Source: Compiled by the author with data from ECLAC (2010d). 


as self-employed workers, and their salaries tend to be significantly lower than 
those of their non-Indigenous counterparts. Ethnicity may not only account 
for lower income or wealth but can also be related to lower education levels 
and fewer employment opportunities in most Latin American countries (Atal, 
Nopo, and Winder 2009). 

Graph 7 compares poverty levels between Indigenous and non-Indigenous 
groups in Ecuador over a five-year period (2005 to 2009). In 2005 an astonish- 
ing 64 percent of the Indigenous population in Ecuador was poor, compared 
with 45 percent of non-Indigenous. While overall poverty levels improved in 
2009, the gap between Indigenous and non-Indigenous persisted, 58 percent 
versus almost 40 percent, respectively (ECLAC 2010c). 

Since 1985 Ecuador incorporated bilingual education for Indigenous chil- 
dren as part of the country’s official curriculum; however, Indigenous children 
have still to gain access to quality schooling. This mirrors overall statistics for 
the region, where Indigenous Peoples have on average less access to formal 
education—only 4.3 years of schooling, compared with 6.9 years for non- 
Indigenous Peoples (Larrea and Montenegro Torres 2006). In addition, 43 per- 
cent of Indigenous children who go to school also work, which makes it dif- 
ficult for them to stay in school on a regular basis, and they often suffer from 
malnutrition, which has been linked to poor education outcomes. According 
to the 2001 national census, only 58 percent of Indigenous children between 
the ages of five and eighteen went to school and did not work, compared with 
73 percent among non-Indigenous groups. Infant mortality rates among Indig- 
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enous children are more than double—10.5 percent versus 5.1 percent—those 
of the non-Indigenous population in the 2001 census data (INEC 2001). 

Peru shows the most improvement in terms of poverty reduction among 
Indigenous communities in the past decade, but the differences with non- 
Indigenous groups is still striking. Between 25 percent and 48 percent of Pe- 
ruvian households can be considered Indigenous, measured by the number of 
members that speak an Indigenous language (Trivelli 2006). Graph 8 shows 
comparative poverty levels for Indigenous and non-Indigenous groups for 
2001, 2008, and 2009. Poverty among Indigenous groups went down to 55 per- 
cent in 2009 from an astonishing 82 percent in 2001. But during the same years, 
the number of poor among the non-Indigenous population was also reduced: 
29 percent in 2009 and 50 percent in 2001. 

Generally speaking, some 66 percent of Peruvian non-Indigenous house- 
holds have access to drinking water and 53 percent to sewage facilities, while 
among Indigenous groups those figures drop to 53 percent and 30 percent, re- 
spectively (Trivelli 2006). 

By 2011 Colombia did not have ethnically differentiated official data on pov- 
erty. The official data measured poverty levels overall but not by ethnic groups. 
The country managed to reduce overall poverty from 54 percent of the total 
population in 2002 to 46 percent in 2008, and indigence figures also decreased 
during that period, from 20 percent to 18 percent. But poverty indicators re- 
main relatively high for a country that has averaged 5 percent annual Gross 
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Domestic Product growth rates in recent years, in part thanks to oil and gas 
revenues. In 2008 Colombia had the third highest incidence of poverty and in- 
digence in South America, after Bolivia and Paraguay (ECLAC 2010c, 18). 

Nonofficial studies show higher percentages of illiteracy for Indigenous 
groups and Afro-Colombians—14.9 percent and 15.2 percent, respectively — 
versus 8.1 percent for nonethnic groups, according to data for 2003 (Urrea 
Giraldo and Viafara López 2007, 60-66). Health indicators are especially nega- 
tive for Afro-Colombians living in rural areas, of whom only 34 percent have 
access to health care, compared with more than 55 percent for Indigenous and 
nonethnic groups (Bernal and Cardenas 2005). 

Child labor is the norm for 75 percent of Indigenous children living in 
rural areas and 60 percent of Afro-Colombians living in urban centers (Urrea 
Giraldo and Viafara López 2007, 71-72). By some accounts, Indigenous and 
Afro-Colombian groups constitute as much as 40 percent of the total popula- 
tion, displaced as a consequence of the country's armed conflict (80). The loss 
of land assets has had a direct effect on the real poverty of these groups. 


FROM SPARKS TO EXPLOSIONS 


By 2008 at least thirty-five oil companies were developing 180 oil and gas blocks 
in the western Amazon, some of which overlapped with biodiversity-rich areas 
and regions inhabited by Indigenous groups, some living in voluntary isolation 
(Finer et al. 2008). The increased presence of oil and gas developments in areas 
inhabited by Indigenous populations that remain economically underprivileged 
and marginalized and whose land tenure status is unclear at best has proved to 
be an inevitable recipe for conflict. Moreover, many of these groups feel that 
the arrival of hydrocarbons development in the territories where they live chal- 
lenges the survival of their culture and traditions and leaves them with little 
economic benefit in exchange. The conflicts around hydrocarbons also have 
become a means for Indigenous organizations to assert their broader claims for 
a strong role in the political life of the nation and for the recognition of their 
cultural distinctiveness. 

Peru is a particularly graphic example of the struggling forces that normally 
shape the oil scenario in remote areas inhabited by poor Indigenous popula- 
tions. Since the beginning of the twenty-first century, successive governments 
have focused their efforts on quickly developing the country's oil and natural 
gas reserves to make Peru self-sufficient in oil production and an exporter of 
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GRAPH 9 Peru: Oil contracts versus conflicts 
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natural gas. With economic growth, demand for hydrocarbons has increased. 
But oil imports at a time of high international oil prices became a source of 
major financial stress that governments were determined to minimize through 
the development of new and increased oil and gas reserves. The number of oil 
contracts in Peru rose threefold, from just thirty-one in 2004 to eighty-nine in 
2009. But as oil licenses multiplied, so did the number of socioenvironmental 
conflicts, including those related specifically to oil and gas projects. Graph 9 il- 
lustrates the increasing trend in the number of oil contracts in Peru between 
2004 and 2011 (see oil contracts line). In 2008 socioenvironmental conflicts in 
general, which include oil and gas disputes, shot up and reached a peak of 123 
in 2009. 

The new oil and gas projects particularly affected Indigenous areas: the 
northern Amazon, home to the Jivaroan and Urarina groups; the central jungle, 
which includes the territories of the Ashaninka, Nomatsiguenga, and Yanesha 
peoples; and the southern jungle department of Madre de Dios, home to the 
Camisea natural gas development and to the Harakmbut, Machiguenga, and 
Yine peoples. 

Of the 89 hydrocarbons concessions active in 2009, the highest number in 
the history of the country, 70 were exploration contracts, up from 14 in 2004 
(Ministry of Energy 2009). The Amazon housed 63 contracts, of which 46 over- 
lapped with officially recognized Indigenous lands. A total of 17 developments 


[52] CHAPTER TWO 


coincided with proposed or already designated territorial areas for Indigenous 
Peoples living in voluntary isolation, who hold no formal land title yet. Also, 
29 of the concessions overlapped with natural reserves that are protected or in- 
ternationally recognized for their wealth in biodiversity (Orta-Martinez and 
Finer 2010). 


SUMMARY 


Local conflicts have developed parallel to—and in some cases as a consequence 
of—rapid growth in investment in oil and gas in the region. The quest for in- 
creased recognition of Indigenous People’s rights and their struggle for improv- 
ing their living conditions came together in opposition to oil projects, espe- 
cially in the western Amazon basin. Underlying that trend were deeply rooted 
inequalities that have historically characterized Latin American societies and 
that particularly affect Indigenous populations. 

The proliferation of oil and gas licenses coincided with an increasingly ac- 
tive, and sometimes politicized, Indigenous movement that is not shy about 
putting its demands forward, particularly in defense of its rights to property 
in the Amazon. Supporting that Indigenous activism is a large international 
and domestic body of laws created to safeguard Indigenous rights. But for In- 
digenous Peoples, none of those gains was enough when it came to sheltering 
their territories from oil and gas developments. The right to own land has his- 
torically been one of the main sources of conflict and still remains largely un- 
resolved. Also contributing to the disputes around oil and gas is an imperfect 
legal system and governance flaws at the national and subnational levels that 
prevent an equitable distribution of the new hydrocarbons revenues. 


Structural Causes of 
Local Conflicts 


IMPERFECT GOVERNANCE SYSTEMS that preclude participatory mecha- 
nisms or prevent revenues from being fairly distributed are the source of many 
oil-related local conflicts. Also contributing to these disputes are malfunction- 
ing legal systems or a weak presence of the state in hydrocarbons producing 
areas. These flaws are structural in nature because they are usually embedded 
in the core of the democratic machinery and are difficult to modify. 

Latin American countries have gone a long way in adopting and consoli- 
dating democratic government systems. Since the end of the 1980s, democra- 
cies, defined in 1942 by the minimalist economist Joseph Schumpeter as based 
on the transfer of power through free, fair, and regular elections, have been the 
rule rather than the exception (1962). The region has been part ofa global trend 
that Samuel Huntington (1992, 23) called “the third wave of democracy” to de- 
scribe the spread of democratic governments throughout the world in the 1970s 
and 1990s. With the arrival of democracy came the possibility to freely express 
discontent or different political views. With a few exceptions, Latin Americans 
can generally express their points of view today without fear of state repression 
or persecution of the kind the region suffered during past decades of military 
governments. 

However, structural flaws still prevail and constitute a major obstacle to 
good governance. Institutions in Latin America have yet to strengthen the dem- 
ocratic system to prevent the use of violence as a way of expressing grievances. 
Building stronger democracies calls for the consolidation of political move- 
ments throughout the region, the development of popular trust in that process, 
and the strengthening of constitutional norms (Linz and Stepan 1996, 3-66). 
Furthermore, the region has yet to acquire systems of effective government ac- 
countability and, in particular, what has been defined as horizontal account- 
ability: mechanisms by which one government entity holds another account- 
able (O'Donnell 1998). 
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Structural flaws have usually been in place for extended periods of time and 
are firmly established in the overall system of governance in Latin American 
democracies. Because a large percentage of the population has learned to live 
with them, and in some cases to benefit from them, very often there is perverse 
interest in keeping the flaws unchanged rather than solving them. Structural 
flaws end up configuring an atmosphere of institutional, legal, political, and so- 
cial mismanagement that eventually creates a climate of conflict, challenging 
the very essence of democratic values. 

Research has shown that democracies put up fewer barriers to participation 
than other, more repressive, government systems, and in that context minorities 
often tend to resort to protests, and not rebellion, to express discontent (Gurr 
2000b). When people can express disapproval of the system through peaceful 
channels provided by the democratic institutions —such as voting, social pro- 
tests, strikes, marches, or public dialogue—or when the institutional frame- 
work allows for their expression of discontent, they will be normally less in- 
clined to resort to violence as a mechanism of last resort to communicate their 
problems. But in the presence of structural flaws that set limitations to open 
participation or to the promotion of public self-expression and accountability 
of the authorities, violence is bound to occur at some point. Probably the most 
obvious recent example of the extremes this process may reach is the succes- 
sion of uprisings that swept the Middle East throughout 2011 (Economist 2011). 

In the case of conflicts in Latin American oil- and gas-producing countries, 
the strong presence of a minority Indigenous population adds another dimen- 
sion to an already complex scenario. The global trend toward democratiza- 
tion experienced in the 1990s contributed to improving the status of minority 
groups around the world and therefore to reducing tensions between them and 
the rest of the population (Gurr 2000a). A participatory democracy usually 
provides early warnings of potential tensions that, if properly and promptly ad- 
dressed, may serve to prevent later explosions. But even when populations do 
have access to peaceful mechanisms for solving differences, violence can still 
erupt, particularly when governance weaknesses prevent democratic channels 
from responding to the needs of the population. When government institutions 
at local or national levels fail to operate in a transparent way or are seen as not 
representing the interests of the population, there is high potential for violent 
conflicts. Violence in this case becomes a tool for expressing dissatisfaction and 
a means for forcing government institutions to fulfill their obligations. 

The following pages address some of the institutional and legal flaws that di- 
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rectly or indirectly contribute to the development of local conflicts in the pres- 
ence of oil or gas reserves. Particular attention is given to the interplay between 
structural flaws, Indigenous groups, and the increasing trend to develop oil and 
gas in Indigenous territories, and to how all these elements may contribute to 
conflicts. Our research identified two major structural flaws that have a direct 
impact on local conflicts related to oil and gas projects: poor subnational gov- 
ernance and gaps within legal frameworks. The following sections focus on the 
mechanisms that lead to conflict in the presence of these two major structural 
imperfections. The analysis also looks at how the presence of domestic struc- 
tural flaws has indirectly contributed to the development of an increasingly 
solid Inter-American legal framework to address hydrocarbons conflicts. 


POOR SUBNATIONAL GOVERNANCE 


Improving institutional performance and governance is essential for breaking 
the cycle of conflicts related to natural resources, particularly when the upgrad- 
ing leads to a better distribution of revenues and provides a sense of security 
and justice. It would not be totally accurate to associate Latin America’s oil- 
related conflicts solely to an inequality gap caused by an uneven distribution 
of education, income, land, and political participation. The action, or inaction, 
of the state, certain political decisions, and misspending also contribute to the 
building up of resentment (Reid 2007, 124-58). 

Very often, oil conflicts occur as a result of governance imperfections at the 
local level that affect the redistribution of oil revenues and the choice and subse- 
quent implementation of local investment projects to benefit local communities. 
Poor procurement procedures, for example, ultimately jeopardize the use of oil 
revenues that should be available for sustainable community-development proj- 
ects. This, in turn, results in conflict and discontent when the local population 
fails to enjoy the benefits of the oil projects being developed in their territories. 

Governance inefficiencies in Latin America may be linked to the fact that 
democracies are still young and that the institutional improvements necessary 
for the democratic system to work effectively are, with a few exceptions, at an 
early stage of development. According to the well-known journalist Michael 
Reid, who specializes on Latin America, 


Latin America has made much progress in the past few decades. A sense of 


perspective is important: two generations ago a majority of Latin Americans 
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lived in semi-feudal conditions in the countryside; little more than a genera- 
tion ago, many were being murdered because of their political beliefs. . . . The 
relatively disappointing record of many of Latin America’s democratic gov- 
ernments should be judged realistically against the scale of the problems that 
they have had to face. ... Progress has started to get the upper hand. Con- 
solidating it requires incremental reform. ... It also requires patience, hard 


though that is to muster in the face of poverty. (2007, 310-15) 


The fiscal decentralization process the three countries under study engaged 
in was aimed at surmounting the obstacles that prevent an equitable distribu- 
tion of oil revenues among regional and local governments. Instead, the decen- 
tralization attempts often served either to highlight governance problems pres- 
ent at local or regional government levels or to transfer inefficiencies from the 
central government to the regions or localities where the oil or gas projects were 
taking place. In the end, these structural flaws got in the way of a successful fis- 
cal decentralization. 


Decentralizing Inefficiencies 


With democratization came decentralization, as many new democracies tried 
to leave behind the highly centralized government policies of the past. Colom- 
bia was the first to adopt revenue decentralization in 1986, followed by Ecua- 
dor in 1997 and Peru in 2002. The process has been most successful in Peru, al- 
though the system still needs much improvement. In the case of Ecuador, when 
President Rafael Correa took office in 2007, he retracted some of the fiscal de- 
centralization policies of the past to allow for more control of oil revenues by 
the central government. 

The following analysis of fiscal decentralization focuses on the Peruvian 
case, but most of the findings are common to the other two countries and to 
most other Latin American scenarios, for that matter. In Peru, subnational gov- 
ernance flaws prevented effective fiscal decentralization and eventually resulted 
in conflict. Lima has been exemplary in redistributing natural resource rev- 
enues to the producing regions as part of the revenue distribution policies in- 
troduced by the Canon Law passed in 2002.' In spite of that, the distribution 
of oil and gas revenues to the producing regions remains incomplete and is the 
source of many conflicts. The Canon Law stipulates the transfer of a percent- 
age of the oil and gas revenues from the central government to the local and re- 
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gional governments of the producing regions. The transfer varies from region 
to region and is calculated as a percentage of production volumes and prices. 
As Peru established itself as a natural gas producer and exporter, revenue flows 
to the producing regional and local governments increased significantly in the 
past decade. Between January and June 2010, Canon transfers to producing 
states went up by 65.2 percent, compared with the same period in 2009 (Min- 
istry of Economy 2013). 

Graph 10 shows revenue flows to Peru’s five main producing departments 
between 2004 and 2010. Cusco, home to the Camisea giant natural gas deposits, 
experienced the most significant revenue increases: from 89,000 to 1,140,000 
million Peruvian soles. Cusco normally gets 58 percent of total hydrocarbons 
revenues. 

Oil and gas revenues are normally aimed at financing local social and eco- 
nomic development projects in producing regions. The Canon redistribution is 
also a way of compensating producing areas for the negative externalities caused 
by oil and gas development. An analysis of subnational government accounts 
shows that Peru has generally succeeded in materializing the actual transfer of 
oil and gas revenues to the regional and local governments of producing states. 
This is an important achievement in Latin America, a region historically char- 
acterized by strong central government control of natural resource revenues. 


GRAPH 10 Peru: Oil and gas revenue distribution by producing region 
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However, once the oil and gas moneys are transferred to the regions in Peru, 
there are usually two possible scenarios that ensue. One scenario is a confron- 
tation among producing regions, which start to compete for the funds. The 
second scenario is characterized by inefficient allocation of the new oil and gas 
resources once they arrive at the local or regional government levels. In both 
cases, there is bound to be conflict. Under the first scenario, the distribution of 
oil and gas revenues determined by the Canon Law is often asymmetrical and 
creates competition among producing regions for access to the new funds. By 
way of example, in 2008 the regional government of the department of Loreto, 
home to Peru’s number one oil-producing field—from Blocks 14B/8—received 
51 percent of the Canon oil revenues (S$181 million soles), and the local pro- 
ducing regions of Loreto received 40 percent (PS$140 million). By comparison, 
that same year the regional government of another oil-producing department, 
Piura, received only 20 percent of the Canon revenues (PS$75 million), but the 
local governments there got the largest proportional share of all: 70 percent 
(PS$286 million) of the total (Perupetro 2010a). So in Loreto, where most of 
the country’s oil is produced, populations living close to the fields received less 
revenue than those living close to oil-producing areas in Piura, where crude 
production is seven times lower. This uneven oil revenue allocation between 
regions and communities is a consequence of the way the Canon Law is de- 
signed. Local Indigenous populations living close to Loreto's Block 148/8 fre- 
quently occupied oil installations to protest this imbalance, which they consid- 
ered unfair. 

Another, perhaps more obvious, example of regional revenue imbalance that 
resulted in conflict is with regard to natural gas. In 2010 Peru became Latin 
America’s first liquefied natural gas exporter with great fanfare, creating major 
expectations for the country to become a regional gas hub. But the excitement 
failed to reach the population of the district of Echarate, located in the province 
of La Convencion, a few kilometers from the Camisea gas reserves. To the con- 
trary, people in La Convención took to the streets for weeks in opposition to the 
liquefied natural gas exports, for fear the country’s ample gas reserves would 
be exported without their reaping much in the way of benefits (Peru21 2002). 

The population of La Convencion had reason to be skeptical. In spite of liv- 
ing next to the huge Camisea gas reserves in the Cusco region, they could not 
afford to buy gas and they had to use wood for cooking (La República 2011). The 
pipeline for bringing gas at competitive prices from the nearby giant Camisea 
gas field to La Convencion was still not installed because the attention had been 
focused on building the more profitable export infrastructure first. The daily 
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reality of the inhabitants of La Convención contrasted with a much-publicized 
economic bonanza for neighboring Cusco, which received almost 60 percent of 
the total gas Canon transfers. 

After two weeks of violent street demonstrations that left around twenty 
people injured, protesters in La Convencion asked to talk to the country’s 
prime minister himself and presented him with a laundry list of demands that 
went beyond mere access to the new gas reserves (El Comercio.pe 2010b). What 
emerged from their demands were old grievances that had not been properly 
attended to and, most important, a feeling of injustice among the local popula- 
tion who felt they would be the last ones to enjoy the promised bonanza of the 
Camisea gas, if indeed they received it at all. 

Revenue data for Camisea shows that gas production and subsequent ex- 
ports have contributed to Peru’s impressive economic growth of the past de- 
cade (Gestión.pe 2011). Between January and October 2010, total oil and gas rev- 
enue transfers from Peru’s central government to the regions were up by 47.43 
percent (to PS$1.3 billion) from the same period in 2009. The fact that people 
living close to the country’s—and one of Latin Americas—largest natural gas 
reserves could not enjoy its benefits became a symbol of the difficulties in al- 
locating natural resource revenues at the local level and opened up questions 
about the process of decentralization. 

The second scenario of flawed fiscal decentralization is characterized by the 
presence of obstacles that get in the way of an equitable distribution of new 
oil or gas funds among the local or regional population. We have identified 
at least three such obstacles at the subnational level: the incapacity to locally 
administer increasing natural resource revenues, corruption and clientelism, 
and arbitrary political decisions due to lack of accountability of the local 
authorities. 

The Ministry of Finance of Peru has gone a long way in trying to establish 
a system to select locally designed development projects to be funded by hy- 
drocarbons revenues. But rigidities within the selection mechanism itself often 
result in the mismanagement of hydrocarbons revenues by local or regional 
governments. Locally designed development projects must be presented for ap- 
proval to the National System of Public Investment (sNIP), where they are ex- 
amined according to a set of preestablished criteria and requirements. Project 
approval by snrp has been gradually decentralized, and since 2007 the evalua- 
tion of investment projects has almost entirely been done by regional and local 
governments. But the project criteria and its approval process remain highly 
demanding and intricate, which presents a major initial challenge, because 
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local and regional governments often lack the know-how to successfully meet 
those high demands. The result is that many projects remain in the subnational 
SNIP pipeline without ever being implemented. 

Efforts to solve these subnational rigidities have been generally unsuccessful 
for various reasons. One, reported by the Peruvian Office of the Ombudsman, 
is the existence of legal barriers to the transfer of human technical resources 
from the central to regional governments, due to the incompatibility of labor 
laws at both these levels or for lack of the necessary regulations for making the 
transfer effective (Office of the Ombudsman 2009b). 

The other side of the coin is that a relatively demanding mechanism for the 
approval of investment projects, such as Peru's snip, may help to prevent cor- 
ruption. The system calls for the involvement of technical experts to perform 
the required economic and social impact analyses of investment projects funded 
with natural resource revenues. This makes the process more transparent, as 
more people are involved. But, most important, a system thus conceived helps 
to spread the responsibility for deciding how to spend public funds beyond the 
realm of corruptible politicians. 

However, this mechanism does not offer a total shield against a second type 
of assault that prevents the correct handling of oil resources by local and sub- 
national governments: the presence of populist and clientelistic political dynam- 
ics. This behavior, particularly obvious in rural areas, prevents oil and gas funds 
from being properly and fairly invested and may lead to improper behavior. 
Given the highly demanding system for approval of investment projects under 
sNIP, and in light of poor accountability mechanisms, local authorities may be 
tempted to circumvent the official approval process and make arbitrary proj- 
ect decisions in an effort to achieve personal benefits or support political allies. 

Corrupt or clientelistic actions may go hand in hand with a third hurdle pre- 
venting the sound allocation of hydrocarbons resources: arbitrary or politically 
influenced decisions to choose one investment project over another. Many in- 
vestment projects presented by natural resource-producing regions aimed at 
nonproductive activities, such as embellishing public areas or building sports 
facilities, tend to pass the demanding sNIP requirements relatively easily, while 
other more pressing ones seem to get trapped in the system. 

Clearly, political discretion functions in deciding which projects get funded 
and executed and which do not. The oil-rich regional government of Loreto, 
in Peru, was accused by the opposition in 2010 of failing to fulfill its promises 
in terms of investments that directly improved the livelihood of the population 
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(La Voz 2010). Most of the funds available had been earmarked for infrastruc- 
ture projects, mainly road improvements and construction, which were seen 
as a priority for improving communications in this remote department. But at 
the same time, less than 40 percent of the population of Loreto had daily ac- 
cess to drinking water, 30 percent of children younger than five suffered from 
malnutrition, and only 45 percent of the population seventeen to twenty-four 
years old finished high school or a higher level of education (El Comercio.pe 
2010a). Infrastructure projects are no doubt necessary, but at the end of the day, 
it is health, education, and access to basic needs that people take into account 
when judging their general living standards. The Loreto example shows a trend 
in Peru, where subnational governments of hydrocarbons-producing depart- 
ments normally fail to apply participatory and transparent methods for design- 
ing development programs. The Loreto case also opened up questions about 
the accountability mechanisms in place for regional and local authorities with 
regard to investment decisions. 

The seemingly arbitrary selection of projects with regard to their impact on 
the concerned communities indicates that there is more to the inefficient al- 
location of hydrocarbons resources than lack of know-how or capacity at the 
local or regional levels. At this stage the problem is one of political will and alli- 
ances, which becomes more obvious when certain flashy development projects 
are funded in lieu of other, more subtle ones that could nonetheless benefit a 
larger or more needy portion of the population but that lack political backing. 

Corruption, nepotism, and clientelism in project investment decisions at 
local and regional government levels are some of the most common complaints 
among local communities coexisting with oil or gas projects. The more remote 
the communities, the less likely they will benefit from a clientelistic system, 
because they have limited connections to the minority who monopolize local 
power and gain from glitches in the system. People who perceive this reality ex- 
perience a feeling of unfairness and frustration that often leads to conflict. A 
study of complaints received from local populations in fifty-six municipalities, 
conducted by the Peruvian Office of the Ombudsman, concluded that people 
blamed the municipal government to a much larger extent than they did the 
central government for governance irregularities and corruption (Office of the 
Ombudsman, 2008b). Among the main irregularities the research found were 
unauthorized municipal fees for the installation of drinking water networks, for 
parking, and for the opening of commercial outlets. 

At the local level, corruption, nonresolved grievances, and lack of transpar- 
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ency in the management of oil revenues can easily ignite discontent. Indigenous 
communities in Ecuador’s northeastern Sucumbios and Orellana departments 
occupied oil installations in 2002 to protest news that municipal representatives 
had received bribes for approving the construction of the oil-receiving Amazo- 
nas Terminal in their territory (Barthelemy 2003). This terminal is the starting 
point of the Oleoducto de Crudos Pesados that carries crude from the Amazon 
to a maritime terminal located in the province of Esmeraldas, on the Pacific 
coast. After weeks of protests that resulted in several dead and wounded, the 
government managed to reduce the level of the conflict by finally attending to 
some of the long-standing basic demands of the local communities. Construc- 
tion of the oil terminal proceeded as planned. 

Sometimes, illegal armed groups may try to capitalize on discontent in re- 
mote production areas. There are reports in Peru that the illegal armed group 
Shining Path, which was practically dissolved in the 1990s, is showing some 
isolated activity (SDPnoticias.com 2009). In 2003 the Shining Path kidnapped 
seventy-one workers from a firm building the Camisea natural gas pipeline in 
the Amazon jungle. Then in 2010, when farming and Indigenous communi- 
ties called for street demonstrations to protest government plans to export gas 
from Camisea, the government said the demonstrators had been infiltrated by 
the Shining Path. 

Much as in Peru, Colombia’s fiscal decentralization failed to achieve an equi- 
table distribution of oil resources and was tainted by very similar flaws, includ- 
ing the lack of regional and local capacity for making an intelligent allocation 
of the new resources. Most important, what hindered the success of Colombia's 
revenue decentralization was the ingrained corruption and clientelism that, as 
in Peru, continues to dominate the subnational government scenario, where the 
exchange of political loyalties for favors remains strong. 

Colombia's oil revenue distribution system, set up by titles 11 and 12 in the 
1991 National Constitution, had mixed results. The intent of the constitution 
in establishing the royalty transfer system was that the new funds would im- 
prove the capacity of subnational governments to invest in local development 
programs. Local and departmental governments followed that constitutional 
mandate and started to direct substantial new spending to education and health 
(Partow 2002). Interestingly though, none of the three main oil-producing de- 
partments, which received the bulk of the oil royalties, managed to meet the 
minimum goals set by law of reducing child mortality and expanding health, 
education, and drinking water coverage.” In 2010 Colombia was debating a con- 
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troversial new royalty bill aimed at a more equitable distribution of oil royalties 
among producing and nonproducing states. The proposal stirred much oppo- 
sition, as many in producing departments felt their share of oil revenues would 
be unfairly reduced with the new law (El Espectador 2010). 

The decentralization process in Colombia did succeed somewhat in improv- 
ing the accountability of local and regional governments for the use of hydro- 
carbons revenues and in developing participation mechanisms outside of the 
capital cities. But continued interventions by the central government in sub- 
national investment decision making became a stumbling block in the process. 
The corruption of local politicians usually results in a misallocation of govern- 
ment moneys, and it is one of the main arguments used by the central authori- 
ties to keep tighter controls on subnational expenses. But the ongoing violence 
in Colombia, which prevents the development of good governance practices at 
subnational government levels, has made local and regional allocation of oil re- 
sources there uniquely difficult to implement (Velazquez 2003, 127-75). Many 
political leaders have been assassinated for trying to modify the old style po- 
litical clientelistic behavior. Furthermore, fiscal decentralization in Colombia 
clashed with efforts by the central government to increase its presence in the 
provinces to improve its control over the country’s long-lasting illegal armed 
groups. 

In the case of Ecuador, starting midyear in 2000 the country has engaged 
in a process of recentralization, by which the distribution of oil resources has 
increasingly been placed back under the control of the government. The Or- 
ganic Law for the Recovery of the Use of Oil Resources That Belong to the State, 
and Administrative Rationalization of the Debt Processes (no. 308), passed in 
2008, cancelled two of three existing oil funds that previously distributed hy- 
drocarbons revenues among producing provinces. Two years later article 94 of 
a new Hydrocarbons Law (no. 244) introduced a centrally managed distribu- 
tion mechanism for oil revenue profits, by which 3 percent went to oil workers 
and 12 percent to the state. The funds were to be equally distributed among sub- 
national producing regions for the funding of health and education projects. 
Unused funds would be reallocated for development projects in areas of the 
Amazon without oil. In addition, the two state oil companies (Petroamazonas 
and Petroecuador) would invest another 12 percent of profits in social and sus- 
tainable development projects throughout the country, and more specifically 
in poor oil-producing areas of the Amazon inhabited by Indigenous popula- 
tions. There, the government planned to build new health centers, sport fa- 
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cilities, drinking water networks, and other infrastructure projects. The gov- 
ernment announced in 2011 an initial distribution of US$350 million among 
Amazon populations living in oil-producing regions (Ministry of Nonrenew- 
able Resources 20114). 

Fiscal decentralization was initially aimed at a more just distribution of hy- 
drocarbons resources by allowing funds to make their way back to the produc- 
ing regions. But in so doing, the process transferred to the local level some of 
the hydrocarbons revenue dependency and governance problems that usually 
plague the central governments of producing countries. 

In the cases analyzed here, institutional weaknesses are present at the sub- 
national government levels of the producing areas, which experience similar 
problems as central governments in handling oil revenues. The decentralization 
process thus transfers to subnational government levels not only oil revenues 
but also the flaws of the central government in managing them. Describing a 
similar relocation of governance flaws from a weak central state to even weaker 
regional and local governments in the case of mining, some authors have re- 
ferred to the process as a new form of Resource Curse (Arellano-Yanguas 2008). 

The concentration of income tends to reduce transparency and increase cor- 
ruption because the new moneys are usually managed by a specific government 
agency or individual. In Peru that dependency is increasingly present at the re- 
gional and local levels, as the Canon revenue becomes the main source of in- 
come for most of the producing regions. In many cases the increasing role of 
the private oil or gas company as generator of social welfare without alternative 
sustainable economic development activities for the local population creates 
another level of dependency, in this case on the company. 

It is at the subnational levels where oil dependency, weak governance, cli- 
entelism, corruption, and lack of know-how can be fundamental engines for 
advancing most of the local conflicts that characterize Latin America’s oil and 
gas scenario today. Another key factor in that respect is the lack of strong state 
presence at the local level and weak communication between the central gov- 
ernment and subnational authorities. 


Weak Local State Presence and Imperfect 
Government Communications 


In the Peruvian context communications between the central, regional, and 
local governments often tend to be poor and rather conflictive. It is not un- 
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common for the local government of the area where the hydrocarbons devel- 
opments will take place to be unaware that the central government has granted 
a license to develop oil locally. Most oil and gas projects are signed off on by the 
central government, with little information provided to the region, municipal- 
ity, or community prior to signing the contract. But when company activities 
start on the ground, the central government is usually absent, with the excep- 
tion of limited mandatory consultation processes. This government void helps 
to undermine any sense of citizenship for the local population. 

Local governors sometimes take the side of communities in opposing spe- 
cific hydrocarbons projects, sometimes in reaction to grudges born from mis- 
communication with the central government, but often for political reasons. 
Conflictive or insufficient communications between the central government 
and its local agencies serve to create confusion about the role and responsibili- 
ties of each government agency and cast doubt on the legitimacy of the central 
government in its relationship with the population. 

One of the main complaints of local communities affected by hydrocarbons 
projects is the lack of state presence in their territories, which are usually remote 
or neglected areas far from the capital city, where most decisions are made. The 
absence of the state in remote areas means that oil companies often adopt the 
responsibilities of the government as providers of basic services, particularly 
when there are no local development plans in place. In exchange for becom- 
ing the main provider of goods and services, the oil company demands com- 
munity consent to carry out its operations in their territory. A direct relation- 
ship is established between the company and the community throughout the 
duration of the license, which can be for twenty-five or thirty years. Companies 
and communities set up a permanent negotiating process that generates a sort 
of bargaining momentum by which the community makes demands and the 
company responds with counteroffers. The whole process has very little gov- 
ernment involvement. This modus operandi between private entities, devoid 
of a legal framework and with the absence of the state, often ends in conflict. 

Often, the government—be it federal, regional, or local—takes a secondary 
role, as facilitator of the negotiations between the communities and the compa- 
nies. This hands-off approach by the government is partly the result of laws that 
normally leave the responsibility for the design of community relations plans to 
companies. In the eyes of local communities, the government is relinquishing 
its responsibilities as provider of basic services and infrastructure. As an out- 
sider, it is common to hear local Indigenous communities complaining about 
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the fact that the state fails to protect their cultural and other interests from the 
oil company. In fact, they usually say the state is “on the side of the company.” 
This opinion is reinforced by the fact that after years of neglect, the central gov- 
ernment makes an appearance in their territory only prior to the development 
of the new oil project, but hardly ever before that. At that point, government 
officials organize formal consultations with Indigenous communities, as man- 
dated by the law, and they are often accompanied by company officials. When 
there is a conflict with the company, local communities almost invariably de- 
mand that the government mediate as the only guarantor of agreements. The 
lack of effective and active central government presence at the local level is usu- 
ally a major structural factor that contributes to conflict. Added to that, Indig- 
enous Peoples feel they have a right to own the lands they have inhabited for 
centuries, with little or no government attention, at least not until oil or gas was 
found. 


GAPS WITHIN THE LEGAL FRAMEWORK 


Oil and gas legislation in Latin America tends to be diffuse and overlapping. 
There is an overabundance of laws that are not always applied harmoniously 
to solve specific problems, and often the problems are overlooked for political 
reasons. In many cases, various laws apply to a single matter and may differ on 
the extent of their application and on the rights they grant. 

The lack of well-crafted, long-term national hydrocarbons policies aimed 
at setting priorities and parameters for the development of oil and gas in Latin 
America is a major source of inefficiencies. These priorities and parameters 
should preferably be within the existing legal framework and in accordance with 
national, regional, and local development and territorial plans. Well-planned 
hydrocarbons policies are usually not spelled out because, generally, they simply 
do not exist. Elements of hydrocarbon policies can be found in bits and pieces 
in various documents, but they do not constitute efficient guiding principles 
for the various stakeholders. In Peru and Colombia, governments have been fo- 
cused mainly on attracting investments to the oil and gas industries in the past 
decade, seemingly as an end in itself rather than a means to achieve larger goals 
determined by the countries’ development needs and priorities. In Ecuador the 
prevailing hydrocarbons policy during the decade was more focused on increas- 
ing the control of the state in oil operations, again as an end in itself, rather than 
a means toward larger goals for the society as a whole. 
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In this context the laws are not structured around specific goals stated as 
hydrocarbons development objectives, and they are rather a collection of inde- 
pendent, largely unconnected rules. Important constitutional premises are put 
to the test in the presence of oil-related conflicts. Some of the most controver- 
sial ones are the notion of “national interest” and the definition of ownership of 
subsoil resources. Often, the resolution of hydrocarbons conflicts gets delayed 
when the constitutional concepts are challenged in court, giving way to a myr- 
iad of legal interpretations and actions. 

Very often the resolution of oil and gas conflicts lies in the hands of interna- 
tional tribunals, when affected populations who cannot find answers at home 
seek legal resolution to their grievances abroad. This has led to the develop- 
ment of international jurisprudence that frequently goes beyond the reach of 
domestic laws and sometimes forces their evolution. In the particular case of 
Colombia, even the existence of a uniquely well-developed body of law, relative 
to its neighbors, did not necessarily contribute to protecting the rights of Indig- 
enous groups that were affected by oil and gas projects. 

Exceptions to the legislation, confusion as to which laws apply when, and a 
loose interpretation of the law to accommodate oil blocks are some of the causes 
of constant conflict. The paradoxical situation of allowing oil projects in legally 
protected natural reserves or in Indigenous territories triggers great resistance 
from the environmental and the Indigenous movements. Ecuador and Colom- 
bia are the most striking examples of what Guillaume Fontaine (20072) calls 
“State schizophrenia,’ a confusing policy that calls for environmental protec- 
tion of specific areas while at the same time allowing for the expansion of the 
oil frontier within those zones. Ecuador’s Yasuni National Park is a perfect ex- 
ample of this back-and-forth around the legislation on natural resource man- 
agement, because throughout the years its borders were often expanded and 
then reduced again to accommodate oil projects. Seven oil blocks are within 
the borders of Yasuni Park (Blocks 14, 15, 16, and 17), plus the Ishpingo, Tipu- 
tini, and Tambococha area, which is thought to hold Ecuador’s largest, still un- 
developed hydrocarbons reserves (around 1.2 billion barrels of heavy crude). In 
the 1990s the size of Yasuni Park was reduced to leave Blocks 16 and 17 outside 
of its boundaries. At the same time, the territory of the Huaorani Indigenous 
groups living within the park was expanded, and land titles were granted. 

In Colombia an attempt at establishing more comprehensive protection of 
natural reserves resulted in the creation of a dual system of national parks in the 
1960s and of Indigenous protected areas (resguardos in Spanish) in the 1990s, 
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particularly in the Amazon.’ However, territorial conflicts erupted when the 
limits of the newly created protected areas were constantly redesigned to accom- 
modate hydrocarbons projects, particularly in lands inhabited by Indigenous 
communities. The longest and best-known such conflict is with the U’wa Indig- 
enous Peoples, in the Samore Block (later renamed Siriri and Catleya), located 
on the border between the departments of Norte de Santander and Boyaca. The 
long history of the conflict in U’wa territory is marked by a constant renegotia- 
tion of the limits of the Indigenous protected area and reserve to allow for oil 
development. Much of the dispute was in relation to the area where the Gibral- 
tar 1 well was located, which the U’wa claimed was within their protected area. 

In the case of Peru, by some accounts, more than twenty oil blocks are lo- 
cated inside some of the sixty natural reserves that spread throughout Peruvian 
territory (Calle Valladares and Brehaut 2007, 16-21). Some forty oil blocks were 
superimposed on the territories of Indigenous communities between 2003 and 
2008, with four (Blocks 88, 110, 113, and 138) located in areas inhabited by In- 
digenous Peoples in voluntary isolation (Gamboa, 2009). This situation exists 
in spite of specific legislation that gives certain rights to voluntarily isolated In- 
digenous groups. 

The source of these constant legal changes and confusing interpretations 
of the law may be found in two premises that characterize the legal systems of 
Latin American countries. One is related to the definition of “national interest,” 
and the other is the concept of ownership of subsoil resources as an indisput- 
able prerogative of the state. 


WHICH LAW APPLIES? 


When confronted with the option of preserving a protected area or develop- 
ing an oil or gas project, Latin American governments may opt for the concept 
of “national interest,’ defined as the interest of the majority of the population. 
When an area is labeled as being of “national interest,” then all other laws or 
regulations pertaining to the protection or special status of the area become 
void. Surface owners may be liable to compensation, but they can hardly con- 
test the subsoil in their land being exploited, if the state so decides. Examples 
of this situation abound. 

In Ecuador’s national parks, oil operations have been historically carried 
out under the veil of article 6 of the country’s 1999 Environmental Law (no. 37 
RO/245), which allows for the exceptional development of nonrenewable natu- 
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ral resources in fragile ecosystems or protected areas in response to a “national 
interest.” The legislation calls for a prior economic feasibility study and an en- 
vironmental impact assessment. Critics argue that article 6 is contrary to inter- 
national treaties signed by Ecuador, which do not admit exceptions to the gen- 
eral rule of forbidding oil operations in protected areas (Crespo Plaza 2007). 

In Peru the government declared oil and gas exploration in Block 67 to be of 
national interest in May 2009, in spite of an ongoing dispute about the existence 
in the area of Indigenous populations living in voluntary isolation, reflected in 
the passage in 2006 of the Law for the Protection of Peoples in Voluntary Isola- 
tion or in Initial Contact (no. 28736). In response, local Indigenous communi- 
ties took over the installations of the oil company, Perenco. Then President Alan 
Garcia and Perenco denied the existence of uncontacted peoples, based on find- 
ings by an Environmental Impact Assessment research team. However, individ- 
ual anthropologists from the team contradicted the assessment and confirmed 
that they did believe this population existed. The Indigenous organization 
Asociación Interétnica de Desarrollo de la Selva Peruana (AIDESEP) filed a law- 
suit at the country’s Constitutional Tribunal, which was dismissed in June 2010. 

The idea of “national interest” often clashes with the concept of minority 
rights or rights of Indigenous Peoples, which has been incorporated into the 
constitutions of the three countries. The imposition of the general concept of 
national interest to support the development of natural resource projects in 
biodiversity-rich areas or in Indigenous territories invariably leads to conflict. 
The concept of national interest reinforces the antagonism between the major- 
ity population and the population of Indian descent, as it puts forward the no- 
tion of “us the majority,’ mostly understood as encompassing people of Span- 
ish descent, against the minority Indigenous population. The affected minority 
populations often join forces with combative environmental NGos to get their 
arguments across. 

To resolve these conflicts, legal systems throughout the region have often 
become creative and come up with new arguments to make a case for prevent- 
ing the development of hydrocarbons. One such legal avenue was the creation 
of intangible zones inside already protected areas. No industrial developments 
are allowed in the intangible zones, to isolate and protect either biodiversity or 
Indigenous communities. On February 2, 1999, two intangible zones were cre- 
ated in Ecuador by Executive Decree 552: one in Yasuni Park, for the protection 
of the Tagaeri-Taromenane Indigenous groups living in isolation, and another 
one in the Cuyabeno Reserve. The measure was only partially effective, because 
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the borders of the newly declared intangible areas were subsequently changed 
several times. Both these protected areas have been the center of an ethnic- 
environmental alliance, as local Indigenous groups joined forces with some of 
the most radical environmental NGOs to oppose oil developments. 

To find a more permanent solution to the controversies created by having 
to choose between hydrocarbons and protected areas, in 2007 Ecuador came 
up with an innovative idea for harmonizing conservation and hydrocarbons 
development. President Correa proposed delaying exploration in the oil-rich 
Ishpingo, Tiputini, and Tambococha fields within Yasuni Park. In exchange, he 
demanded an annual payment of US$350 million from the international com- 
munity for keeping the oil under the ground. In 2012 the proposal had yet to at- 
tract significant international interest. 

Our research found ample evidence of conflict related to hydrocarbons and 
changes to legally defined borders. Disputes of this kind were particularly com- 
mon in Peru and Ecuador, where most of the hydrocarbons developments are 
located in environmentally and socially protected areas of the Amazon region. 
Of the total number of case studies analyzed for this book in the three coun- 
tries, more than half included disputes related to unclear or constantly modi- 
fied legally defined territorial borders. 


THE OWNER OF THE SUBSOIL 


While the prerogative of the state to declare an oil or gas activity to be of na- 
tional interest can be controversial, another, even stronger government privi- 
lege is at the heart of a large number of hydrocarbons-related conflicts in Latin 
America: the right of the state to administer and exploit the resources that lie in 
the subsoil, regardless of who owns the surface land. This constitutional provi- 
sion differs markedly from that of the United States, where whoever owns the 
surface land also has rights over subsoil resources and is entitled to develop 
them for a profit. 

The granting of ownership of the subsoil to the state is one of Latin Amer- 
ica’s most complex conundrums and the underlying source of most conflicts 
related to natural resources. The constitutions of Ecuador, Peru, and Colom- 
bia are no exception to those of the rest of the region in that they establish that 
the state is the only one with rights to develop underground natural resources. 
Subsoil resources are a component of state assets that must be developed in the 
name of public interest, according to the constitutions of these three countries. 

The concept of subsoil ownership by the state creates inevitable conflict with 
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TABLE 4 Constitutional mandate by country 


Ecuador Article 408. Nonrenewable natural resources are a property of the State that is 
nontransferable, cannot be legally taken away, and cannot be seized, as are, in 
general, subsoil products; mineral and hydrocarbons deposits; substances that are 
different in nature from that of the soil, including those found in areas covered 
by territorial sea waters and maritime zones [and] including biodiversity and its 
genetic heritage and the radio electric spectrum. These goods may be exploited 
only with strict adherence to the environmental principles established by the 
Constitution. 

The State will participate in the benefits for the use of those resources. The 
amount of these benefits will not be less than those gained by the company that 
exploits them. 


Peru Article 66. Renewable and nonrenewable resources are part of the heritage of the 
Nation. The State is sovereign in taking advantage of them. 


Colombia Article 332. The State is the owner of the subsoil and the nonrenewable resources, 
notwithstanding the rights acquired and perfected by preexisting laws. 


Source: Compiled and translated by the author with data from Ecuador’s 2008 Constitution, Peru’s 2002 
Constitution, and Colombia’s 1991 Constitution. 


individuals or groups, such as Indigenous or farming communities, who claim 
to have ownership rights over whatever is on the surface of hydrocarbons-rich 
areas. The exploration and exploitation of the oil or gas in the subsoil will in- 
evitably affect those who hold rights to the surface. 

The constitutional view of natural resources is irreconcilable with the con- 
cept of territory for Indigenous communities, for whom the geographical space 
where they live constitutes part of their identity. When Indigenous Peoples de- 
mand rights to their land, they are not just referring to the delimitation of the 
borders of a piece of property; they are talking about the habitat that charac- 
terizes that space. For them, a land title protects not only a piece of property 
but also their identity, insomuch as it encapsulates the territorial elements they 
themselves identify with. In other words, the identity of a specific Indigenous 
population is determined to a large extent by the territory it inhabits so that a 
territorial title is not just that—it is also an “identity title”: 


Trees are human, fish are human, water is human ... so if you pull down 
our trees, kill our fish or contaminate our water, you are killing human be- 


ings for us.* 


When talking about the ownership of subsoil oil deposits, the atypical case 
of the Cusiana oil field, located in Colombia’s Llanos foothills, inevitably comes 
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to mind. Until a few years ago, several families living in the area were receiving 
a small share of the profits from the oil exploration. Their right to subsoil com- 
pensation, most unusual in Latin America, came as a result of land titles given 
to these families during colonial times. Once Cusiana reached its full potential 
in the 1990s and proved to be one of Colombia's largest oil fields, the issue of 
subsoil rights claimed by these families became contentious and was the object 
of several lawsuits that reached the highest tribunals in the country. 

Following Cusiana, and as Colombia discovered large oil reserves that turned 
the country into an important regional oil producer, legislation was adopted 
to prevent future property claims by individuals. In 1969 Congress passed Law 
20 (later made effective by Law 93 in 1993), which gave unquestionable owner- 
ship of subsoil reserves to the state. The law made an exception to this rule in 
the case of land titles granted before 1969 over land holding already discovered 
oil fields. But Cusiana was discovered much later, at the end of the 1970s, so the 
legal exception did not apply in that case, and private ownership of the area was 
rejected in 1994 by Colombia’s Council of State (Nullvalue 1994). In fact, Co- 
lombia’s large oil deposits were all found after Cusiana, so the ownership excep- 
tion was never applied at all. 

There have been various attempts at solving the dichotomy between prop- 
erty of the territory and of the subsoil through compensation agreements. In 
Peru, for example, the 1997 Law of Private Investment (no. 26505; modified by 
no. 26570) stipulates that the oil company must negotiate an agreement with the 
owners of the surface property that must be subsequently approved by the state. 
The owners of the surface property are entitled to financial compensation (ser- 
vidumbre) for the development of subsoil natural resources in their land.? This 
mechanism also leads to conflict, however, because there is much disagreement 
about the amount of compensation. In Ecuador the consortium that built the 
Oleoducto de Crudos Pesados (ocr) had to negotiate a right of way with each 
of the communities and individuals living along the five-hundred-kilometer 
length of the line. Differences over the amount of the compensation and en- 
vironmental concerns raised by the ocp’s route across the Mindo-Nambillo 
forest resulted in serious popular unrest and led to a strike in the departments 
of Sucumbios and Orellana in 2002. The government had to declare a state of 
emergency and threatened to expropriate the land along the oc? route if the 
parties involved in the dispute failed to reach compensation agreements. The 
authorities argued the ocp was of national public interest, which would justify 
the expropriations, as contemplated by articles 4 and 91 of Ecuador’s Hydrocar- 
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bons Law, passed on July 27, 2010. In the end, only 1 percent of the land crossed 
by the ocr had to be expropriated for lack of compensation agreements, ac- 
cording to OCP representatives.' 

The arbitrary interpretation of the law, its weak implementation, and the fact 
that it can be easily modified to accommodate specific needs has led affected 
populations over the years to seek alternatives abroad to solve their conflicts. 
This reality contributed to the development of an increasingly dynamic Inter- 
American legal system that for the past two decades has become ever more 
active in conflicts related to extractive industries. Inter-American courts have 
steadily become an increasingly influential instrument for shaping the domes- 
tic legal systems of Latin American countries, particularly when Indigenous 
Peoples are involved. 


INTERNATIONALIZATION OF LOCAL CONFLICTS 


Besides legal contradictions and overlapping legislation, there is sometimes 
poor capacity or simply a lack of willingness on the part of national judicial 
systems, particularly local courts, to resolve certain hydrocarbons-related con- 
flicts. When the domestic legal and institutional framework is too slow, fails to 
provide answers to demands, or is corrupted, the population affected by an oil 
or gas project may resort to the courts in the home country of the foreign oil 
companies involved or to international tribunals. In the first case, legal cases 
filed in the oil company’s home country follow legal provisions that allow for 
foreign nationals to sue companies that commit abuses overseas. In the United 
States, for example, the Alien Tort Statute (28 usc § 1350) allows U.S. courts to 
hear civil actions by foreigners for abuses committed by U.S. companies abroad 
(Drimmier 2010). 

One of the best-known legal cases against a foreign oil company operating 
in Latin America, and the main topic of the award-winning Joe Berlinger docu- 
mentary Crude: The Real Price of Oil, is the class action suit against Texaco for 
allegations of environmental damage in Ecuador. The lawsuit, which set a trend 
for multimillion-dollar legal actions against corporations for alleged social and 
environmental abuses, challenged the courts in both the United States and Ec- 
uador. It was initially presented in a court in New York in 1993, where Texaco 
had its headquarters, but was relocated to Ecuador in 2003. The plaintiffs in 
the 1993 lawsuit alleged that Texaco dumped 18.5 billion gallons of toxic water 
in unlined, open-air waste pits that emptied into local rivers and streams. They 
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claimed the toxins had negative effects on the surrounding ecosystem and on 
the health of the local population, mainly Indigenous Peoples. The twenty- 
year-old lawsuit, which had not yet been resolved in 2012, has attracted a great 
deal of attention through the years mainly due to the potential US$27 billion 
liability suit and the numerous allegations of corruption, government interfer- 
ence, illegal lobbying, and other such anomalies. 

It is also common for oil-related lawsuits to be presented at international 
courts, such as the Inter-American Commission on Human Rights (IACHR) 
and the Inter-American Court on Human Rights, both independent tribunals 
created by the Organization of American States to defend human rights in the 
Americas. Historically, human rights were understood in the context of indi- 
vidual political or civil rights. But today, with the rapid development of the con- 
cept of cultural rights and of a specific body of rights that protects Indigenous 
populations, the definition of human rights has expanded to question govern- 
ment development policies inasmuch as these may constitute a threat to the 
physical and cultural existence of Indigenous Peoples. 

This broader concept of human rights touches on the controversial issue of 
self-determination in the case of Indigenous populations affected by hydrocar- 
bons. Self-determination, the right of citizens to control their own destiny, has 
been adopted by the United Nations Charter as one of its fundamental prin- 
ciples. Governments have been generally reluctant to fully recognize the ex- 
tent of this principle for fear it would be understood as a right of populations 
to form independent, alternative, and autonomous states (Anaya 2005, 149-73). 

The majority of the cases presented at the 1ACHR, which are analyzed in this 
book in the three countries under review, were primarily related to the rights of 
Indigenous groups to continue to live in isolation despite the discovery of hy- 
drocarbons in their territories. The plaintiffs were Indigenous organizations or 
NGOs representing Indigenous groups living in isolation. There were three such 
cases in Peru, Blocks 39, 67, and 107, and two in Ecuador, Blocks 14 and 17. The 
discovery of oil or gas in areas thought to be inhabited by communities in isola- 
tion could put their livelihoods at risk. In the particular case of Block 39, the Su- 
preme Tribunal of the department of Loreto, where the oil deposits are located, 
had ruled in favor of the oil company, stating that there was no evidence of the 
presence of uncontacted people in the area where oil and gas would be devel- 
oped. This prompted the Indigenous organization AIDESEP to take the case to 
the IACHR. Similarly, the case of the U’wa Indigenous communities in Colom- 
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bia, mentioned earlier, was presented at the IACHR when local courts failed to 
solve their grievances. 

As the concept of human rights has become broader, the Inter-American 
system for the protection of these rights has adopted a more dynamic interpre- 
tation. Rulings by the Inter-American legal system in cases involving hydro- 
carbons and Indigenous populations are gradually becoming instrumental in 
shaping opinions and ultimately in influencing domestic law in Latin American 
countries. Probably the most innovative approach the 1acHR has incorporated 
is related to the adoption of the rights of a group as a collective, as opposed to 
limiting rights to the individual, as has been traditionally the case. Of all the 
lawsuits presented at the 1AcuHR in relation to Indigenous Peoples affected by ex- 
tractive industries, three have reached the highest tribunal, the Inter-American 
Court, which handed down judgments that set important precedents. 

The first case, Comunidad Mayagna (Sumo) U'was Tingni v. Nicaragua, in- 
volved the Awas Tingni Indigenous community of Nicaragua. On February 1, 
2000, the Inter-American Court of Human Rights ruled that the state violated 
the right to property, granted by article 21 of the American Convention on 
Human Rights, to the detriment of the members of the Awas Tingni commu- 
nity. In an unprecedented ruling, the court stipulated that the state must take 
the necessary steps to delimit property and give titles to Indigenous communi- 
ties based on their uses and customs. It was the first time an international tribu- 
nal with legally binding authority recognized that the right to Indigenous col- 
lective property had been violated when the state issued a logging concession. 

The second emblematic case, Comunidad Saramaka v. Suriname, on No- 
vember 28, 2007, involved a lawsuit by the Saramaka tribal community against 
the government of Suriname for failing to recognize their right to use and 
enjoy the natural resources within their traditionally owned territory. They ar- 
gued this was necessary for their survival. The ruling was similar to that of the 
Awas Tingni in that it emphasized the right to collective land ownership on 
the part of the Saramaka. But the court went further by invoking the need for 
the state to engage in consultations and get the free, prior, and informed con- 
sent of the Saramaka for industrial development projects that could have major 
impacts on the population. The court ruling stipulated that the state must grant 
the Saramaka a collective title over their territory and must share with the local 
community the benefits derived from development projects. It also ruled that 
the Saramaka's right to land titles might be restricted by handing out extractive 
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industry licenses in the area where they live, but only insofar as that restriction 
did not challenge the survival of the Saramaka as a tribal people. 

In the third case, Pueblo Indigena Kichwa de Sarayaku v. Ecuador, the Inter- 
American Court issued a decision on July 25, 2012, in favor of the Kichwa In- 
digenous community of Sarayaku, located in Ecuador’s Amazonian province of 
Pastaza (IACHR 2012). The Sarayaku Indigenous community had been opposed 
to oil operations in their territory since the arrival of the oil company Com- 
pañía General de Combustible in 1996. After a long series of legal rulings, the 
IACHR had given the Ecuadorean state until April 2010 to abide by its previous 
recommendations, which included the disposal of explosives left buried under- 
ground after seismic tests performed in 2002. The state did not comply with the 
commission's rulings, so the case reached the Inter-American Court. 

The court ruling highlighted the importance of the process of free, prior, 
and informed consent in relation to natural resource projects with potentially 
negative effects on the local population. The Sarayaku ruling spelled out the 
elements of a successful consultation process by stressing the need for it to in- 
volve the local population from the very early stages of the conception of the 
extractive project rather than perform mere bureaucratic informative actions. 
The court ruling made the state responsible for the lack ofa proper consultation 
process, which in turn resulted in violating the rights of the Sarayaku in favor 
of oil developments in their territory: 


The State is responsible for the violation of the right to consultation, to 
Indigenous communal property and to cultural identity, as granted by Ar- 
ticle 21 of the American Convention, in relation to articles 1.2 and 2 of the 
said Convention, to the detriment of the members of the Kichwa Indigenous 


Peoples of Sarayaku. 


The State is responsible for having put gravely at risk the rights to life and 
to personal integrity, as recognized by articles 4.1 and 5.1 of the American 
Convention, in relation to the obligation to guarantee the right to communal 
property, as stated by articles 1.1 and 21 of the said Convention, to the detri- 
ment of the members of the Kichwa Indigenous Peoples of Sarayaku, in line 


with paragraphs 244 to 249 and 265 to 271 of this Sentence. 


The State is responsible for the violation of the rights to judicial guaran- 
tees and to judicial protection, recognized by articles 8.1 and 25 of the Ameri- 


can Convention, in relation to article 1.1 of the said Convention, to the detri- 
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ment of the Kichwa Indigenous Peoples of Sarayaku, as stated by paragraphs 


272 to 278 of this Sentence.’ 


The Court went even further by linking the lack of consultation with the loss 
of identity among the Sarayaku: 


The Court considers that the lack of consultation with the Sarayaku 
Peoples affected their cultural identity, because there is no doubt that the 
intervention and destruction of their cultural heritage implies a deep lack 
of due respect to their social and cultural identity, their customs, traditions, 
cosmovision, and their life style, which naturally causes much worry, sadness 


and suffering among them.* 


The Sarayaku ruling spelled out the obligation of governments to estab- 
lish an early consultation process with local, affected populations, and it par- 
ticularly stressed the need to respect the cultural and identity characteristics 
of the local populations. However, the court came short of granting the Sa- 
rayaku the right to ban oil developments in their territories, in line with the 
ILO Convention 169 right to consultation, which does not grant veto power to 
local communities. The ruling also served to reestablish the role of the regional 
justice system at a time when the Inter-American Human Rights Commission 
(ACHR), which presents cases at the court, was being challenged by its mem- 
ber states (Economist 2011). 

The fact that the Inter-American Court focused its attention on three cases 
involving natural resource conflicts where Indigenous populations were affected 
shows the increasing significance this issue has within the Inter-American legal 
community. The IACHR stressed further the importance of this topic in a spe- 
cial report it published at the end of the 2010 session. In the report, the com- 
mission expressed concerns about the impact of natural resource developments 
on the livelihood of Indigenous groups, particularly in Peru and the other An- 
dean countries: 


In its hearings and working meetings, the IACHR received very troubling 
information about some of the structural human rights problems that persist 
in the region, having to do with respect for the right to life and humane treat- 
ment, guarantees of due process and judicial protection, and the exercise of 
economic, social, and cultural rights. The 1IACHR is concerned about infor- 
mation it received regarding a number ofissues, including... ongoing struc- 


tural obstacles that hinder the effective enjoyment of Indigenous peoples’ 
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right to their lands, territories, and natural resources, as well as the impact 
of energy and extractive industries that have been installed in their territo- 
ries. . .. Moreover, in hearings on energy and extractive industry policies in 
Peru, and on the human rights of Indigenous communities affected by the 
mining industry’s activities in the Andean region, information was presented 
on the existence of a broad development policy for extractive industries in 
the region, with no existing legal or institutional framework to protect the 


territorial rights and the participation of Indigenous peoples. (IACHR 2010) 


The internationalization of legal proceedings has been one of the major 
weapons used by international NGos and Indigenous federations for pressing 
their cases against indiscriminate oil and gas developments in Latin Amer- 
ica. Having their cases presented at legal tribunals of Western nations or in 
Inter-American courts offered an international window to local conflicts and 
increased outside pressure on Latin American governments to respect Indig- 
enous rights. This, in turn, contributed to the search for solutions to some of 
the conflicts involving Indigenous Peoples and helped to push large extractive 
industries to consider the adoption of more stringent safeguards. 

But international attention also highlighted internal contradictions within 
the Latin American legal framework for dealing with natural resource conflicts. 
This is especially obvious when contrasting the strong “nationalist” legal code 
developed in the first part of the twentieth century to reinforce the prerogative 
of the central government as the unique representative of the nation, and the 
rapid evolution of laws in the past decade to protect minority rights, and pro- 
mote decentralization and participation. In 2012 the role of the Inter-American 
legal system in solving cases of collective rights with regard to natural resources 
was being seriously challenged by its member states, which rejected numerous 
rulings by the acu in favor of Indigenous Peoples (Picq 2012). 


LOCAL CONFLICTS AS GENERATORS OF 
DOMESTIC LEGAL TRANSFORMATIONS 


Sometimes, hydrocarbons conflicts serve to accelerate the adoption of long- 
delayed legislation, usually after popular dissent succeeds in getting the atten- 
tion of the authorities, or of society, to the grievances of a minority group. Often 
in such cases, passing new legislation to support the demands of the Indigenous 
population is a measure of last resort in response to violence. 
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The cases analyzed in this book are full of examples of bargaining mecha- 
nisms that eventually produce much-awaited legal changes. The fact that im- 
portant legislation follows violent and sometimes deadly actions shows the lim- 
itations of democratic institutions to provide avenues for dissent and a general 
lack of attention to the conditions of Indigenous populations. After three years 
of grueling national debates on the issue, and with the Bagua confrontations 
still fresh in people’s memories, in August 2011 Peru’s Congress passed the Law 
of Previous Consultation that Indigenous Peoples had demanded for decades in 
relation to natural resources, particularly to hydrocarbons (El Comercio.pe 2011). 
Their demands existed in the framework of the 110 Convention 169 and the UN 
Declaration on the Rights of Indigenous Peoples, which stipulate that Indig- 
enous Peoples must be consulted before developing natural resources in their 
territories. It was not until the deadly events of Bagua, which resulted in dozens 
of dead in 2009, that a consultation bill was finally sent to Congress (Kozak and 
Moffett 2009, a6). Until then, the right to consultation had been regulated in 
very general terms by the 2005 General Environmental Law (no. 28611). 

Similarly laborious had been Peru’s decision in 2006 to enact a nationwide 
legal requirement to treat waste water from oil operations by reinjecting it back 
into the reservoir. Passed by Supreme Decree 015-2006-EM, Regulations for En- 
vironmental Protection related to Hydrocarbons Activities also prohibits the 
dumping of contaminated production waters into ocean, rivers, and lakes. This 
requirement was passed only after decades of sometimes violent protests and 
the occupation of oil installations by Indigenous populations affected by oil 
projects in the Corrientes River in northern Amazon. 

In Ecuador the legendary 1989 Sarayaku Agreements, signed with groups af- 
fected by oil operations in Block 10, located in the province of Pastaza, were in- 
strumental in achieving legal recognition of territorial rights for these groups. 
The accords helped to reduce the intensity of the conflict, but only after years of 
resistance and sometimes violence. At first the government had rejected Indige- 
nous demands for land rights, stated in a proposal presented by OPIP in 1990— 
the Agreement on the Territorial Right of the Quichua, Shiwiar, and Achuar 
Peoples of the Pastaza Province, to Be Signed with the Ecuadorean State. But 
later the authorities yielded, following an Indigenous revolt in June 1990 and a 
huge march in 1992— March for the Territory. The march covered almost four 
hundred miles, from Puyo, the capital of the oil province of Pastaza, to Quito, 
under the motto “For Earth, for Life: Let's revolt” (López 2004, 157). 

The development of the conflict in Block 10 was unique. It resulted in the 
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granting of long-awaited legally recognized territorial rights to Indigenous pop- 
ulations after decades of demands. As in Peru, the Sarayaku Agreements paved 
the way for the adoption of several nationwide laws: the Environmental Law of 
1999, the Environmental Rules for Hydrocarbons Operations adopted in 2001, 
and the 2002 Rules for Consultation and Participation in Hydrocarbons Activi- 
ties. For the Indigenous movement, passage of these national laws following In- 
digenous revolts may be seen as a victory. However, this process may have the 
unwelcome effect of serving to establish a perverse mechanism: the institution- 
alization of violent action as a way of achieving changes in policies or laws, par- 
ticularly given the lack of well-established and functioning institutions to deal 
with popular dissent. 

The Sarayaku Agreements themselves were reached as a result of negotia- 
tions for the liberation of a community-relations representative from the oil 
company ARCO. In exchange for his release, the Sarayaku Agreements called for 
the suspension of oil activities for a period of fifteen years in Indigenous territo- 
ries. The moratorium was aimed at allowing time to develop a legal framework 
to address similar hydrocarbons-related conflicts in Indigenous territories. The 
agreements also called for the suspension of the process of granting new oil li- 
censes in Indigenous territories, as well as immediate compensation for envi- 
ronmental damages caused during the exploration period. Once again, protest 
and coercion was the effective method used for forcing legislation regarding oil 
operations in environmentally and socially sensitive areas. 

Similarly, oil conflicts forced the resolution of historical territorial claims by 
the Matses Indigenous community living in the Loreto region of Peru’s north- 
ern Amazon. This group fervently opposed oil exploration in their territory 
beginning in 2007, when the government, ignoring their opposition, granted 
oil licenses to Pacific Stratus for Blocks 135 and 137 (El Comercio.pe 2008). The 
community was especially upset by the fact that the oil licenses had been is- 
sued in a matter of months, while their claim for the expansion of their territo- 
rial boundaries had existed more than a decade and still remained unresolved. 

The Matses live in a national reserve, which under the Peruvian Law of Pro- 
tected Areas (no. 26837), passed in 2007, allows for the commercial develop- 
ment of natural resources, provided a detailed management plan for the area is 
developed in advance. Around 3,000 community members live in the Matses 
National Reserve, of which some 1,700 are native Matses and 1,300 are newer 
groups, organized in farming communities. There are no roads to access the 
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territory, and the only way of getting there is by plane or an hour-long boat 
ride from the town of Angamos. Blocks 135 and 137 are within the reserve, and 
they are said to be superimposed to the Reserved Zone Sierra del Divisor and 
the Isconahua Territorial Reserve (Martel 2010). Indigenous People in volun- 
tary isolation are thought to inhabit the area, and to protect them organiza- 
tions representing the Amazonian Indigenous Peoples have requested the cre- 
ation of additional reserved areas—such as Yavari, Tapiche, and Kapanhua. The 
Matses argued that the state had failed to consult with them before giving the 
license to Pacific, so they refused to allow oil exploration in their territories. 
They opposed any kind of contact with either the government or the company 
and claimed that Blocks 135 and 137 were within a territory known as Tapiche 
Blanco, which they had unsuccessfully requested for years be elevated to the 
category of protected area. 

Notwithstanding their opposition, plans for oil development in the Matses 
territory went ahead. The company tried to establish dialogue with the com- 
munity, but with no success. The intervention of the office of the Peruvian om- 
budsman at the beginning of 2009 was key for bringing representatives from 
the Matses Peoples and the state-run oil company Petroperu, as well as offi- 
cials from the regional and national governments, to a negotiating table. At the 
meeting, the Matses expressed their grievances and linked them to the lack of a 
strong government presence in their territories. They invited government offi- 
cials to visit their lands and witness their living conditions. The official visit fi- 
nally took place, and it was followed by much attention from the central govern- 
ment to the grievances of the Matses community, who specifically demanded 
better schooling for their children. The regional government committed itself 
to undertaking a study of the problems that affected the Matses community, 
with the idea of creating a development plan for the area. 

By August 2009 the Matses Reserve, which originally extended to roughly 
450 thousand hectares, was enlarged by another 420 thousand hectares and up- 
graded to the Matses National Reserve through Supreme Decree 014-2009. The 
territorial expansion came after fourteen years of futile requests by the Matses 
community, who had finally managed to turn the government's keenness in de- 
veloping oil in their territories to their advantage. 

For the Matses in Peru and the Sarayaku in Ecuador, who live far from their 
countries’ decision-making capitals, external oil interest in their territory was 
the first opportunity they had to attract official attention to their grievances. 
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Renewed government interest allowed them to win historical territorial claims 
and to find resolution for some of their main difficulties. For Indigenous and 
environmental communities as a whole, hydrocarbons conflicts may ironically 
become useful tools for the materialization of long-awaited demands. These 
dangerous dynamics could result in the adoption of permanent conflictive sit- 
uations as a means to an otherwise unobtainable end. In fact, some conflicts 
show elements that could lead us to conclude that Indigenous leaders, and some 
NGOs that defend their rights, have frequently engaged in this type of maneu- 
vering. In these situations, conflict may become a permanent source of income 
for a few who engage in the protection of the rights of communities affected by 
oil or gas projects. 


DEFINING WHO IS INDIGENOUS 


Because the territory they live in is a defining element of the identity of Indig- 
enous Peoples, land issues have always been at the top of their demands. The 
territorial rights of Indigenous communities have been gradually curtailed in 
Latin America over the centuries, particularly in relation to land use and own- 
ership. This historical fact underlies all conflicts related to hydrocarbons devel- 
opments and has become a recurrent complaint and a major source of griev- 
ance among Indigenous populations. A deeper examination of how Peru has 
historically treated land rights in relation to its Indigenous population offers 
some insights for understanding the growing number of natural resource con- 
flicts in that country in the past decade. 

The bloody Bagua confrontations of 2009 in the Peruvian Amazon were in 
reaction to government decrees passed that year that the Indigenous Peoples 
considered to be detrimental to their land rights. But in reality, the violence 
in Bagua could be understood as an expression of historical territorial griev- 
ances that date back to both Latin America’s land reforms of the 1960s and 
Peru’s constitutional amendments of 1993. During the Bagua events, protestors 
put forward two demands. One was for the restoration of land rights they lost 
in 1993. The second was related to the process of consultation and is analyzed 
more in depth in chapter 4. With regard to the first demand, Peru’s 1993 con- 
stitutional reform canceled two land rights that Indigenous Peoples had his- 
torically enjoyed: the right to avert their lands from being sold (inalienable) 
and the right to prevent them from being used as a guarantee for credits (not 
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seizeable). A third privilege historically enjoyed by Indigenous communities, 
which prevented others from putting a claim on Indigenous land, was partially 
reduced by the 1993 Constitution, which introduced the possibility for a third 
party or the state to claim territories that lie idle. The curbing of these three 
territorial rights had negative repercussions in Peru and beyond. In 1999 the 
United Nations Committee for the Elimination of Racial Discrimination ex- 
pressed concern about the restrictions introduced by the 1993 Peruvian Consti- 
tution (United Nations International Convention 1999). 

Added to the frustrations among Indigenous groups generated by the cur- 
tailment of their land rights was the lack of efficient territorial planning. None 
of the three countries analyzed in this book showed serious policies for de- 
marcating the areas apt for industrial development and those that should be 
preserved due to their social or environmental characteristics. Land planning 
seemed to be more a function of the number of natural resource licenses they 
received, and not the other way around. 

The restrictions to Indigenous land tenure introduced by Peru’s 1993 consti- 
tutional reforms were not a new idea. Long before, Indigenous Peoples in Peru 
had been directly affected by the land reforms that spread throughout Latin 
America in previous decades. In the three countries under study in this book, 
land reforms created agrarian communities and gave peasants (campesinos in 
Spanish) access to land. This created an incentive for Indigenous Peoples in the 
highlands to register as campesinos to receive land (Yashar 1999). Within these 
agrarian communities, Indian ethnic origins were replaced with class affilia- 
tions and the word campesino replaced Indian (indio in Spanish) in the high- 
lands. The word indio was used to refer solely to the Indigenous Peoples of the 
Amazon, who managed to keep their customs, beliefs, and access to land rela- 
tively intact because the large land and economic reforms of the past century 
impacted them less, due to their remote location. 

Fear of being forced to assimilate like their highland ancestors is one of the 
main forces fueling hydrocarbons conflicts today among Indigenous Ama- 
zon populations. In Peru, where Indigenous groups are hardly recognized as 
such, that fear is even greater and may explain why that country shows the 
fastest growing number of hydrocarbons-related conflicts involving Indige- 
nous Peoples. After the 2009 Bagua events, the International Labor Organiza- 
tion Committee of Experts on the Application of Conventions and Recommen- 
dations released an Individual Observation that echoed a similar document on 
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Peru it had produced in 1998. Both times, the committee emphasized an un- 
resolved matter it considered to be key regarding conflicts in Peru: the lack of 
a unified definition of Indigenous People (CEACR 2010, par. 4). Chapter 6 of 
Peru’s National Constitution recognizes only native and farming communities 
(comunidades nativas y campesinas) but does not expressly mention Indigenous 
Peoples. Other laws in Peru, however, do refer specifically to original peoples 
(pueblos originarios) or Indigenous Peoples. 

This lack of legal clarity and the quasi-denial of the existence of a distinc- 
tive cultural group may lead to confusion and frustration, as well as to potential 
xenophobic reactions from radical groups within the population. Having vari- 
ous interpretations about who is, and who is not, Indigenous makes it difficult 
to determine the extent of Indigenous legal rights and creates conflictive situ- 
ations. This confusion was clearly illustrated in the arguments used by the Pe- 
ruvian government as part of a collective lawsuit filed by five thousand people 
in 2009 at the Constitutional Court. The plaintiffs alleged that they were not 
consulted prior to the approval of one of the government decrees that led to the 
Bagua events. In its defense, the state argued that the 110 Convention 169 did 
not apply in the Bagua case because the Peruvian population is predominantly 
mixed (mestiza) and thus no longer Indigenous. The state's line of reasoning ar- 
gued that farming communities that were originally Indigenous became mes- 
tizas with the development of civilization and, for that reason, granting them 
the condition of Indigenous Peoples would be inappropriate (Gonzalo 2010). 

The local Indigenous population understood the government's position in 
the Bagua case as a denial of their identity and a continuation of the integra- 
tion policies of the colonial period. The position of the authorities in this case 
seemed to overlook the evolution of the Indigenous movement in the Peruvian 
Amazon. There, the Indigenous movement has been strongly assertive of In- 
digenous identity in past decades and in so doing succeeded in differentiating 
Indigenous Peoples from the historical assimilation process that characterized 
the Andes. Acceptance of the existence of a differentiated ethnic group, in this 
case Indigenous Peoples, would be the obvious starting point for granting legal 
rights and obligations. Without that recognition, and without understanding 
the relationship that minority group has with the land, conflicts regarding hy- 
drocarbons in the territories Indigenous Peoples inhabit are bound to continue. 

It is no surprise, then, that in the two countries in our study with the largest 
Indigenous populations, Peru and Ecuador, most of the hydrocarbons-related 
conflicts have involved Indigenous land disputes: sixteen out of twenty in Peru, 
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and nineteen out of twenty-three in Ecuador. In Colombia seven out of twelve 
conflicts analyzed involved Indigenous land claims. 


EXEMPLARY CONSTITUTION, IMPERFECT SCENARIO 


Colombia is quite the opposite of Peru with regard to recognizing ethnicity. 
As far back as 1991, Colombia reformed its constitution to bring in a new legal 
system aimed at addressing the country’s deep inequalities and discrimina- 
tion against minority groups. The reforms introduced a progressive consti- 
tutional legal system and a body of jurisprudence unparalleled in the region 
(United Nations 2010, 7). Some of the most innovative rulings contained in 
the new constitution concern the rights of Indigenous Peoples. Particularly 
revolutionary were the incorporation of customary law into the new consti- 
tution and the articulation of Indigenous laws in the legal system. The object 
was to make Colombia into a more pluralistic society and to set the country 
among the most advanced in terms of legislation to protect the rights of mi- 
nority groups. Constitutional reform tried to achieve that aim from the start 
by including two Indigenous representatives from the country’s largest Indige- 
nous organizations at the Constituent Assembly that amended the constitution 
in 1991. This move was charged with strong symbolic meaning, as it meant the 
inclusion and acceptance by society of the most marginalized groups (Van Cott 
2000). 

The 1991 Constitution, through the introduction of the figure of tutela, al- 
lowed individuals to seek protection of their fundamental rights by an insti- 
tution especially created to serve that purpose: the Constitutional Court. The 
process for presenting claims at the Constitutional Court is easily accessible by 
ordinary citizens, and so far it has produced relatively quick answers. Any in- 
dividual may present a written or verbal claim in defense of his or her funda- 
mental rights, through a simple process and without needing a lawyer (Delaney 
2008, 50-59). The Constitutional Court then has ten days to rule on a tutela 
claim. This flexibility and ease of access allows the court to make quick rulings 
to defend the fundamental rights of the population, which in turn is key in re- 
inforcing the legitimacy of the court among ordinary Colombians. The tutela 
has become very popular among Colombians, as demonstrated by the impres- 
sive increase in the number of cases presented at the Constitutional Court: in 
1992 a total of 8,000 tutela judicial cases reached the court, and by 2005 there 
were more than 221,000 (Cepeda Espinosa 2006). 
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The government in Colombia generally respects the prerogatives of the ju- 
diciary, a rare circumstance in Latin America’s largely clientelistic legal system. 
Also unusual is the fact that the highest courts of the country enjoy consid- 
erable standing and respect among the population, particularly the Supreme 
Court, the public prosecutor, and the Council of State, an advisory body of dis- 
tinguished jurists. The Constitutional Court has the prerogative to challenge 
the legality of executive and legislative measures, and it often does. For ex- 
ample, in 2008 it declared unconstitutional a forestry law that had been passed 
by Congress in 2006, arguing that the new law had failed to conduct a prior 
consultation with affected communities, as required by the 1LO Convention 169. 

Many of Colombia’s efforts have centered on the development of an exem- 
plary constitutional system and ample jurisprudence to attend to social inequal- 
ities and to address the armed conflict that has plagued the country for four 
decades. In addition to the constitutional reforms, the government introduced 
numerous programs to protect vulnerable populations, such as farming or In- 
digenous groups, who live close to oil developments and are constantly harassed 
by illegal armed groups. A variety of government departments is involved in 
these programs, and there are also numerous special plans for attending to the 
needs of the internally displaced, for fostering respect for human rights among 
state armed forces, and for developing understanding of the specificities that 
characterize Indigenous cultures, among other minority groups. 

Yet these programs, policies, and efforts have failed to effectively protect 
the U’wa Indigenous People that live in the department of Narifio from con- 
stant attacks by various armed groups. Despite a special government program 
geared at protecting the U’wa, following a 2009 visit by the special UN rappor- 
teur, twelve U’was were killed, including women and children, and four hun- 
dred members of that ethnic group were displaced. The U’wa are particularly 
at risk because they live close to the Trasandino pipeline, which takes crude 
for export from the Amazonian department of Putumayo to the Colombian 
port of Tumaco by the Pacific Ocean. The Trasandino is the second most at- 
tacked oil infrastructure in the country after Cafio Limon. Incidents of oil theft 
and illegal refineries along the length of the pipeline are permanently being re- 
ported by armed forces patrolling the area (El Tiempo 20114). Farming and In- 
digenous communities living there, such as the U’wa, are regular victims of the 
armed conflict. They sometimes become human shields, or their local schools 
are turned into barracks by the fighters during armed confrontations. 

An abundance of laws and policies is not necessarily enough to solve dis- 
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putes related to vulnerable groups, as is obvious from the situation of the U’wa 
in Narifio. An observation by the Constitutional Court on government actions 
with regard to the forced displacement of Indigenous Peoples affected by the 
armed conflict asserts that reality: 


The answer of the government authorities to the critical situation that 
has been documented [in relation to the forced displacement of Indigenous 
Peoples affected by the armed conflict] has mainly been through the passage 
of norms, policies and formal documents, which in spite of their value, have 


had precarious practical effects. (Protección 2009) 


In spite of Colombia's efforts to build well-respected judicial institutions and 
a body of laws to address the country’s problems, serious institutional flaws and 
weak governance have prevented the system from excelling. A major problem 
is corruption, particularly within low-ranking judicial courts. Even the most 
influential figures have been accused of unlawful deals. In 2001 the prosecutor 
general, a political appointee, was charged with interfering with human rights 
investigations (Human Rights Watch 2002). 

Laws can be difficult to enforce in areas where violence dictates the develop- 
ment of events and illegal armed groups seem to rule, such as in Narifio. The 
problem is even worse when institutions do not work effectively, or when they 
are corrupted to benefit a few. In this sense Colombia is an exception, where 
despite a very progressive legal framework and many government programs in 
favor of the Indigenous population, a lack of government control over its terri- 
tory, plus armed violence and abuse, characterize the development of hydrocar- 
bons and result in large losses of lands by Indigenous communities. 


SUMMARY 


This chapter examines some structural flaws that have been historically part of 
Latin America’s institutional system and that often create the context for the de- 
velopment of oil and gas conflicts. Imperfections in Peru’s fiscal decentraliza- 
tion process provide an example of major governance weaknesses that prevent 
oil revenues from reaching the local population and result in conflict. Another 
structural flaw common to the three countries studied in this book is related 
to unclear, overlapping, overlooked, or constantly modified laws. Weaknesses 
in the legal system are frequently a source of conflict in relation to natural re- 
sources, and particularly to oil and gas. This chapter provides various examples 
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of laws that are constantly being modified to accommodate oil projects, lead- 
ing to disputes. 

Structural flaws in governance affect not only hydrocarbons but also mining 
and other natural resource sectors that have been the engine of Latin America's 
economic growth for the past two decades. Government resistance to finding 
lasting solutions to these structural flaws usually comes from a reluctance to 
accept that the multicultural nature of their societies creates differentiated vi- 
sions of development, and that these need to be accommodated to avoid con- 
flict. That reluctance is political in nature and exemplifies the fact that solving 
local oil conflicts calls for political decisions that go beyond the specific causes 
of the disputes. When addressing local hydrocarbons conflicts, it is important 
to keep in mind the sociopolitical and economic reality in which they occur, 
rather than treating them as isolated events. 


Transient Triggers 
of Local Conflicts 


THIS CHAPTER ANALYZES the dynamics of a particular set of stressors that 
affect the intensity or the duration of conflicts. These conflict triggers are nor- 
mally restricted to the physical region where the oil or gas is being developed 
and usually involve the stakeholders in the oil project. If left unattended these 
stressors may turn into important destabilizing forces. But in important ways 
they are different from the structural flaws described in chapter 3. These types 
of subnational triggers of local oil conflicts may be easier to address if tackled 
promptly, because they are more transitory and less embedded in the system. 
Sometimes, simple changes in the political or institutional context, or a modi- 
fied approach to the dispute, may minimize their intensity. 

Oil conflicts develop around the presence or absence of a variety of factors 
that may contribute to aggravating the dispute. Because local conflicts are very 
specific to the region or to the stakeholders involved, there is no one-size-fits- 
all solution. But local conflicts do share some common stress elements, which 
may or may not be all present at the same time but which do not require timely 
attention in order to reduce their intensity. Sometimes it is the absence of the 
fundamentals needed to resolve a conflict—such as proper institutional media- 
tion—that prevents the prompt resolution of the dispute and becomes itself a 
stress factor. 

Our research has identified four common local stressors of oil conflicts in 
the three countries examined: the level of radicalization or cohesion of the orga- 
nizations involved in the dispute, the extent and nature of civil society involve- 
ment, the availability and efficiency of institutional mediation, and the strate- 
gies of oil companies for incorporating safeguards or for delivering services to 
the affected communities. Colombia presents a unique case due to the active 
guerrilla movement in that country, which is in itself an additional stressor, 
adding another dimension to oil-related conflict. For that reason, the case of 
Colombia is analyzed separately at the end of this chapter. 
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THE LEVEL OF POLARIZATION OR COHESION 
OF THE ORGANIZATIONS INVOLVED 


Our research shows that a unified Indigenous voice usually allows for a faster 
resolution of oil or gas conflicts. When Indigenous groups embrace a common 
cause and stand united behind it, they are more likely to be able to use the pre- 
vailing sociopolitical climate to their advantage and to engage in fruitful nego- 
tiations that result in long-term gains. However, when Indigenous federations 
or NGOs that represent them in the conflict are internally fragmented, the dis- 
putes tend to take much longer to resolve and can drag on for decades. The his- 
tory of the development of Ecuador's Indigenous movement and the way in 
which it has coped with local oil conflicts is a good example of how an orga- 
nized and unified alliance behind an Indigenous cause can achieve relatively 
rapid and substantial gains or solutions. By contrast, the lack of a unified Indig- 
enous voice in Peru has led to fragmentation and increased conflict among In- 
digenous communities when they have been confronted with the threat of hy- 
drocarbons developments in their territories. 


Cohesion versus Division 


In 1986 Indigenous groups from Ecuador’s three main geographic areas—the 
coast, the mountains, and the Amazon—came together through the Confed- 
eración Kichwa del Ecuador (ECUARUNARI) and the Confederación de las Na- 
cionalidades Indígenas de la Amazonia Ecuatoriana (CONFENIAIE) to create 
the country's largest indigenous umbrella organization, the Confederación de 
Nacionalidades Indígenas del Ecuador (CONAIE) (De la Torre 2006). Some re- 
searchers have argued that the single most important factor that led to the ex- 
pansion of the CONAIE was increased oil development in the Amazon jungle, 
because many of the struggles the organization was involved in related to the 
negative externalities of oil exploration and production there (Sawyer 2004, 
98-209). 

Before the 1990s the environmental and social track record of oil companies 
went generally unnoticed in Latin America, particularly in remote oil-producing 
areas, in spite of the fact that major oil disasters in the region had started early 
on, in the 1970s, when large-scale oil operations began in the Amazon. Texaco 
drilled the first oil well in the Ecuadorean Amazon in 1967 in Lago Agrio, in the 
province of Sucumbios. The resulting contamination became a cause célébre 
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only decades later, mainly due to a lengthy—twenty year—ongoing lawsuit 
against Chevron (which later acquired Texaco). The company was charged a 
US$8.6 billion fine by an Ecuadorean court in February 2011 (BBC News 2011). 
Similarly, Occidental Petroleum started to drill for oil in the Peruvian Ama- 
zon province of Loreto in 1972. Evidence of social and environmental contami- 
nation in that area was found at the beginning of the 1990s but was not made 
public until several years later. It was not until 2006, when the Dorissa Accords 
were signed, that Pluspetrol, the company operating in the area, agreed to some 
of the demands of the local Indigenous population and to fund social projects 
for the affected population. 

In Ecuador, oil exploration resumed at the end of the 1960s with the arrival 
of Texaco, after an interval of more than a decade of almost no significant activ- 
ity. The oil boom that ensued in the 1970s and 1980s in the Amazon coincided 
with a growing drive, throughout the country and internationally, for recog- 
nition of an Indigenous voice and culture. An increasing focus on education 
and institutional development through capacity-building efforts led by interna- 
tional cooperation agencies, national and international NGOs, the government, 
and religious organizations produced a well-prepared and more aware Indige- 
nous elite that emerged at the forefront of the active Indigenous movements of 
the 1990s. It was around that time that Ecuador's Indigenous Peoples began to 
acquire a larger presence in national politics by adopting the idea of a renewed 
pro-Indian movement (neo-indigenismo in Spanish). Rather than push for the 
integration and assimilation of Indigenous groups in society, this view pro- 
moted accepting the distinctiveness of their culture (Lara 2007, 175-206). This 
approach was largely supported by an international movement for the recogni- 
tion and preservation of the Indigenous culture promoted by multilateral orga- 
nizations—such as the World Bank, the Organization of American States, and 
the United Nations— through the adoption of safeguard policies for the protec- 
tion of Indigenous populations. 

Increased Indigenous activism coincided with the dissemination of public 
information in Ecuador—and also abroad—about the negative effects of oil 
developments in that country, particularly in the area developed by Texaco in 
Lago Agrio.' Indigenous groups used this momentum to their advantage and 
started to mobilize against oil developments. This process set the stage for the 
subsequent proliferation of oil conflicts, as Indigenous populations challenged 
oil projects by actively opposing them in their territories. The Indigenous cause 
was particularly successful in the conflict around oil developments in Block 10, 
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located in the province of Pastaza. There, following a process of Indigenous 
empowerment, local communities represented by the Organización de los 
Pueblos Indígenas de Pastaza (opip) succeeded in obtaining a moratorium on 
oil exploration in their territories until land rights were officially recognized for 
Indigenous groups living in the area. 

This unprecedented victory for the Indigenous movement came as a result 
of intense activism behind a common cause: the acquisition of land rights. Oil 
had become a tool toward that goal. It was around that time, in March 1990, 
that the largest Indigenous mobilization so far took place in Ecuador, with re- 
percussions throughout the continent. Nationwide demonstrations supported 
by the CONAIE succeeded in elevating the Indigenous movement, which man- 
aged to make unprecedented gains in Ecuador. Indigenous leaders for the first 
time acquired national political status and accomplished their goal of turning 
the country into a multicultural state, an attribute that was enshrined in the 
1998 Constitution. Another constitutional amendment that resulted from the 
1990 Indigenous mobilization was the requirement that local communities be 
consulted before the development of any extractive industry activity in their 
territory. This concept became controversial due to differences in the interpre- 
tation of “consultation.” Yet one more victory for the Indigenous movement in 
Ecuador was the abolition of the Agrarian Reform of 1964. Indigenous groups 
had opposed the reform for decades because they blamed it for legalizing the 
arbitrary seizure of their lands and facilitating the arrival of outsiders to their 
territories (Lara 2007). 

This dynamic and organized Indigenous movement achieved unprecedented 
political activism and strength, so much so that it contributed to the ousting 
of two presidents, Abdala Bucaram in 1996 and Jamil Mahuad in 2000. The 
CONAIE was instrumental in the failed coup of 2000 against President Mahuad, 
in alliance with the military (Martinez Novo 2009). Most important for the In- 
digenous movement, CONAIE played a fundamental role in the 2002 electoral 
victory of President Lucio Gutierrez, who for the first time brought in (three) 
Indigenous ministers to his cabinet. Subsequent disagreements with the govern- 
ment resulted in the prompt dismissal of the Indigenous cabinet members, just 
months after taking office. The Indigenous movement became again opposi- 
tional, but this time with less force, as it started to lose its previous cohesiveness. 

Unlike in Ecuador, Indigenous groups in Peru failed to come together from 
an early stage, most likely as a consequence of the political process that country 
was undergoing in the 1980s and the beginning of the 1990s. At that time Peru 
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was immersed in a violent war against the Shining Path guerrilla movement. 
The armed conflict made it dangerous for Indigenous Peoples to protest or to 
gather in organized groups for fear of repression. In Ecuador, by contrast, in- 
digenous protests were met with efforts at solving differences through dialogue 
rather than repression, which is part of the reason the Indigenous movement 
there was stronger (De la Torre 2006). It was not until almost a decade later that 
Amazon Indigenous groups in Peru became more vocal. 

The majority of the cases we analyzed in Peru involved fragmented Indig- 
enous organizations, a situation that delayed considerably the resolution of the 
hydrocarbons disputes that started to multiply after 2000. Our research found 
only one example in Peru of a relatively united Indigenous front, in relation to 
the conflict in Block 148-8. At one point, this dispute showed positive resolu- 
tion, with nationwide effects. In Block 14B-8a the unified northern Achuar In- 
digenous group achieved something thought unachievable in Peru: they man- 
aged to get the oil company Pluspetrol to agree to reinject contaminated waters, 
even though the law in Peru stipulated the need for such actions only for new 
oil contracts signed after 2005. The license for Block 148-8 had been signed in 
the 1970s, so Pluspetrol was under no legal obligation to reinject the waters, but 
the company gave in to unified Indigenous demands, including funding social 
projects for the affected population (Chiriff 2010). 

The rest of the case studies analyzed in Peru showed a fragmented national 
Indigenous movement that resulted in conflict at the local level, when commu- 
nities failed to show cohesion when confronted with the arrival of oil compa- 
nies to their territories. This is best exemplified by the case of Peru’s northern 
Amazon Block 64, which stretches through Indigenous Achuar communities 
that live in the Pastaza and Morona river basin. The initial concession for the 
area was granted to ARCO in 1995 and then transferred to Occidental Petro- 
leum (Oxy). Both companies were forced to declare force majeure due to the 
hostility of the local Indigenous communities to their operations. Like in Ec- 
uador, communities living around Block 64 were initially united in their op- 
position to oil operations, so much so that their consistent resistance resulted 
in Oxy leaving in 2007. The company that acquired Oxy’s operations at that 
point, the Canadian Talisman, also inherited the conflict. In an effort to reduce 
the level of hostilities from local communities the new company engaged in 
the laborious job of meeting with each and every one of the Indigenous fami- 
lies living within its licensed area to negotiate their individual acceptance of its 
operations. 
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By the time Talisman arrived, the Indigenous communities of the area had 
seen their previously united front collapse, and the company’s negotiating tech- 
nique of acquiring one-on-one family approvals for its operations created new 
tensions and divisions among them. In the end, Talisman succeeded in getting 
seven Achuar families on its side, and by 2011 it was in negotiations with an- 
other five. The Achuar that approved of the oil operations hoped these would 
bring jobs that would in time help them improve their living conditions. But 
there were still some forty more families opposed to the oil project. Also un- 
happy were communities living downriver, who complained that polluted water 
from oil operations trickled down to where they lived. This added additional 
complexity to the conflict. Because of these overwhelming community divi- 
sions, Talisman was careful to make sure that new oil developments were lo- 
cated in the areas close to the communities that had agreed to the project.’ 

The Achuar were now openly divided vis-a-vis oil developments in their ter- 
ritory, and in May 2009 those living in the area of Block 64 nearly came to a 
confrontation. A group approached Talisman’s headquarters and demanded to 
speak with a company representative to communicate their desire that the com- 
pany leave. The group later claimed to have been confronted by other armed 
Achuars who supported company operations in the area. 


We are all Achuar, we are all brothers, but we are not well among each 
other now, we are restless, we don't talk well to each other. Before, we were 
happy people. Today some of our brothers don’t welcome us because we are 
against the company. ... What happened to us? We need to come back to- 


gether again.* 


The Peruvian ombudsman had to intervene and succeeded in getting a com- 
mitment from Indigenous representatives from the different factions to resolve 
their differences with Talisman through direct dialogue, rather than confron- 
tation (La República 2009b). After that incident, the Achuar from the Pastaza 
and Morona river basins, with support from international NGos, sent common 
representatives to a Talisman shareholder meeting in Canada in May 2010 to 
demand that the company abandon their territory. Talisman responded that it 
had restricted its operations to the areas upriver where local families had agreed 
to the oil project. 

Local conflict is bound to continue in Block 64 and may expand beyond the 
project’s borders, given its significance for Peru’s economy. Block 64 is particu- 
larly important for Peru because it is one of the few areas where the intensive 
exploratory efforts of the past years showed considerable positive results. For 
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Talisman, Block 64 represented the best oil find of the five oil concessions the 
company held in Peru. Adjacent Block 101, also operated by Talisman, was also 
conflictive for similar reasons. The company set up its operations headquarters 
there between two communities—Soplin and Sabaloyacu—which until then 
shared the same territory. A conflict similar to that of Block 64 developed: Sa- 
baloyacu agreed to allow Talisman in its territory, so the company set camp 
closer to this community, but members of Soplin were not happy. The two com- 
munities were now physically separated by company installations and philo- 
sophically opposed with regard to oil operations in their territory (Indigenous 
Peoples 2010). Talisman withdrew its operations from Peru at the end of 2012, 
after eight years (Reuters 2012). 


Links with Umbrella Organizations 


Communities affected by hydrocarbons developments are generally repre- 
sented by grassroots organizations that operate in the remote territories where 
they live, close to the oil project. Sometimes, the communication channels be- 
tween these grassroots organizations and their national counterparts are not 
very fluid, perhaps simply because of the distance between them. The end re- 
sult is that often deals are made locally, without the knowledge or support of 
the umbrella organizations, whose leaders at the time may be more focused on 
building political alliances in the capital city or on raising international funds 
to support the Indigenous cause. 

Local community leaders tend to understand the day-to-day problems of 
their members who live close to the oil or gas project. For that reason they are 
better placed for making concrete demands at the negotiating table with compa- 
nies or governments, such as improving basic services or building much-needed 
infrastructure. The more grandiose goals of achieving political Indigenous par- 
ticipation at the national level or institutionalizing the rights of communities 
through legislation are normally sought by the more politicized national um- 
brella organizations. 

When local and national organizations work in tandem, the results can be 
very positive. At the start of the conflict in Ecuador’s Block 10, the Indigenous 
movement showed a high level of organization and professionalism in putting 
their demands forward and in keeping open communication channels with a 
large network of grassroots community organizations. It was to a large extent 
due to that outstanding structural organization that the historical Sarayaku 
Agreements were signed in 1989 between the Indigenous federations and the 
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oil company. Following the agreements, and after some Block 10 communities 
succeeded in legalizing their territories in 1992, the regional Indigenous organi- 
zation OPIP presented the government with an Integral Development Plan that 
included specific economic development goals for the area. The plan was the 
result of coordinated work between grassroots and umbrella organizations that 
showed a high level of cohesion throughout the Indigenous network. This pro- 
cess showed unprecedented nationwide gains for the Indigenous movement, 
including passage of new regulations on oil activities. The local population of 
Villano also benefited tremendously by receiving direct attention to their griev- 
ances, as well as a number of titles to their lands. 

Unfortunately, in Ecuador the Indigenous cohesion that had been so strong 
at the start of the 1990s died down toward the end of that decade, partly due to 
disagreements between local and umbrella organizations regarding representa- 
tion. By 1998 the Indigenous movement radicalized its actions, occupying oil 
installations and kidnapping company officials. This switch from peaceful ca- 
maraderie to radical action was sparked by frustration among local groups that 
felt their umbrella organizations failed to defend the rights of those directly af- 
fected by oil operations in the field. The era of organized negotiations led by 
national Indigenous associations had given way to less organized, isolated, and 
violent actions sponsored by community organizations at the grassroots level. 
These actions, which were not always supported by umbrella organizations, ev- 
idenced division and a struggle for control within the Indigenous movement 
and ultimately doomed their efforts. The adoption of violent practices incor- 
porated a new level of complexity to the original oil dispute by introducing a 
new actor, the military, which began to take an active role in imposing oil op- 
erations by force. 

Fractures or differences of opinion within the Indigenous movement with 
regard to oil operations are today the rule rather than the exception. One of the 
most common internal community conflicts concerns community leaders, who 
represent them in negotiations with companies, governments, and civil organi- 
zations. Many times these leaders do not seem to adequately reflect the wishes 
of the community, or sometimes they are perceived as pursuing their own per- 
sonal goals instead of those of the majority. Often, leaders are removed by the 
communities they represent for this reason and are accused of corruption. Some 
leaders have been accused of living comfortable lives in the capital cities, dis- 
connected from the daily reality of those for whom they are supposed to speak. 

Our analysis shows repeated instances of differences among Indigenous fed- 
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erations that represent local communities from a specific area. Where there is a 
strong presence of international NGOs, it is common for Indigenous federations 
to compete with one another for funds. Differences among federations make 
it difficult for oil companies or the government to find credible representative 
leaders to negotiate with. When this occurs, companies tend to bypass the feder- 
ations or the Indigenous leaders and adopt the more laborious family-by-family 
negotiating method, as happened in Peru’s Blocks 64 and 101. This less sophis- 
ticated negotiating mechanism is very controversial, because it creates conflicts 
within the community, as some families adopt a favorable position toward the 
company, while others take the opposite view. Indigenous leaders tend to blame 
companies for divisions within their organizations or communities. But in 
truth, it is difficult to measure the extent of cohesion the Indigenous movement 
had prior to the oil project, and the extent to which divisions came after. What 
is obvious is that communities unified behind a cause tend to achieve more pos- 
itive results and experience less conflict than those with a divided front. New 
conflict stressors are bound to appear when communities lack cohesion or show 
fractures. 


History of Previous Grievances and Noncompliance 


Evidence of a previous history of oil grievances or instances when commitments 
by the parties in a conflict were not honored usually contribute to promoting 
a united front among Indigenous groups against hydrocarbons development. 
These two stressors were common to most oil-related conflicts analyzed in this 
book. Past unresolved or traumatic oil conflicts contribute to building a nega- 
tive perception of natural resource development. These perceptions in turn set 
the stage for future disputes when a new oil project materializes. When Indig- 
enous communities are involved, natural resource conflicts may frequently be 
a consequence of future perceptions. That is, communities may be concerned 
about the potential threats an oil or gas project may entail rather than with cur- 
rent concrete issues. 

In many cases a community may reject a new natural resource project be- 
cause of memories of past contamination or unfulfilled promises in its territory. 
Growing communication and solidarity among Indigenous groups throughout 
the region in the past decades have enabled an exchange of information about 
past negative externalities linked to oil elsewhere. Indigenous Peoples in Peru 
know about the seemingly unending legal disputes their counterparts in Ecua- 
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dor have had with Chevron-Texaco over contamination in the Pastaza province 
of that country. 

This knowledge of past problems, either at home or elsewhere, imprints neg- 
ative memories and becomes a primary stressor. Communities reject the mere 
idea of future oil projects in their territory even before they begin or make 
tougher demands for safeguards and compensation, for fear they may suffer the 
same fate as others. Sometimes communities may resort to protests or violent 
actions against a planned oil project as a preventive measure, to avert similar 
negative environmental or social externalities as in the past. In these cases the 
perception of future danger, rather than actual dangers, trigger conflicts again. 
But in these instances that perception is based on empirical data. 

Perceptions of threats from an oil or gas project are likely to be influenced 
by the cultural, historical, or social characteristics of the affected community. A 
specific tree may have particular healing values for one community; a waterfall 
may represent evil to another. An Indigenous community will most likely op- 
pose an oil or gas development, even before it starts, if they perceive it could be- 
come a threat to the symbolic significance those natural elements have for them. 

In Peru the Indigenous group Machiguenga strongly opposed, and eventu- 
ally blocked, construction of a gas pipeline through the Megantoni National 
Sanctuary, located in the Cusco department of the province of La Convención 
in the Echarate district (Martel 2010). The Amazonian sanctuary is symboli- 
cally important for the Machiguenga. The best-known area of the sanctuary 
is the Pongo de Mainiquie (Gorge of the Bears, in the Indigenous Quechua 
language), a canyon that encompasses various waterfalls that flow into the 
Urubamba River. The Pongo de Mainiquie represents the origins of their cul- 
ture and hence has extraordinary significance for them. The magical meaning 
the Pongo de Mainiquie has for the Machiguengas is magnificently depicted by 
Peruvian writer Mario Vargas Llosa: 


The bottom of the river in the Gran Pongo is strewn with our corpses. 
There must be a very great number of them. There they were breathed forth 
and there they no doubt return to die. That’s where they must be, far below 
the surface, hearing the water moan as it crashes against the stones and dashes 
against the sharp rocks. That’s why there are no turtles above the Pongo, in 
the mountain reaches. They're good swimmers, but even so, not one of them 
has ever been able to swim against the current in those waters. The ones that 


tried drowned. They, too, must be at the bottom now, hearing the shudders 


Transient Triggers of Local Conflicts [99] 


of the world above. That’s where we Machiguengas started and that’s where 


we'll end it seems. In the Gran Pongo. (1989, 26) 


Once oil work starts in a territory, affected communities experience change: 
they are confronted with new noises; local rivers carry increased traffic when 
company boats bring materials and workers in and out; different faces, usually 
foreigners, walk around the area; and their drinking water from the river some- 
times becomes contaminated. Indigenous communities factor in these changes 
to their lifestyle as costs during compensation negotiations, even before the 
hydrocarbons project starts in their territory. Nowadays they increasingly in- 
clude in those costs evidence of historical contamination in locations nearby or 
in neighboring countries. The closer the community is, either geographically 
or emotionally, to areas where there is past evidence of oil contamination, the 
more they will factor in that knowledge in their cost-benefit analyses of poten- 
tial future oil effects where they live. Indigenous communities will also put a 
price on possible broken commitments, based on their own experience or on 
that of Indigenous groups elsewhere. 

Many times, unfulfilled agreements or promises lead to conflict or to a de- 
layed resolution of a dispute, as the cases analyzed in this book exemplify. 
One instance is in relation to the 2006 Dorissa Accords to solve the conflict 
in Block 14B, in Peru’s northern Amazon province of Loreto. The Dorissa Ac- 
cords were signed between Pluspetrol, the federal and regional government, 
the affected Indigenous groups, and the ombudsman. The agreements called 
for the creation of a multisector commission, with all stakeholders represented, 
to study, analyze, and propose mechanisms to improve the social and environ- 
mental effects of oil operations in the Corrientes River. This initial positive step 
was later overshadowed by an additional stressor inadvertently brought about 
by the Dorissa Accords themselves: the lack of compliance to commitments on 
the part of the regional government. When the government repeatedly failed to 
comply with its part of the agreements, various protests and violent actions by 
the Achuar followed, and the intensity of the conflict escalated. 

Oil company Pluspetrol complied with its share of the Dorissa Accords: to pro- 
vide funds for community-development programs and environmental remedia- 
tion, particularly the reinjection of contaminated waters discharged in the local 
Corrientes River. But the regional government failed to administer the funds 
correctly, and the conflict resumed when the Dorissa Accords were not fulfilled. 

The Corrientes River area, site of Block 14B, is not only home to Peru’s old- 
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est and most productive oil operation but also the center of the longest exist- 
ing conflict related to oil on Peruvian soil. As such, Block 14B has become the 
main referent for social actions against hydrocarbons development in general 
throughout the country. Many violent protests against oil operations around the 
country mirrored the steps followed in Block 14B, some with high casualties. 
It was in the Corrientes River that the first contaminated sites were found in 
the 1990s, the first health problems were detected, the first organized social op- 
position and violent clashes were reported, and the first attempts to find long- 
term solutions were made. The main grievances expressed by Indigenous com- 
munities in this area were related to the health and environmental impacts of 
oil extraction and the changes to their social and cultural lifestyle. Today, when- 
ever Indigenous communities oppose oil or gas development in any other part 
of Peru, the main case in point supporting their opposition or demands is the 
contamination and life disruption that oil operations brought to their brothers 
and sisters in the Corrientes River. 


BOX 1 A summary of the Corrientes River conflict 


The initial contamination of the waters of five regional rivers —Pastaza, Corrientes, 
Tigres, Samiria, and Amazonas—was reported in 1992 (Gómez García 1995). As with 
most oil conflicts in Peru, after years of unsuccessful efforts to get government attention 
to solve grievances, or after failed attempts at dialogue, the strategy adopted by the 
community was extreme action (Alvarado 2009). Indigenous communities living on the 
banks of the rivers where Block 148 is located use the local water to satisfy their basic 
needs: drinking, cooking, and washing. During the mid-1990s several NGOs reported 
health problems due to water contamination in the area, but without much response 
(Servindi 2008). The Ministry of Health started monitoring river contamination in 
2001, and in 2007 it published one of the most extensive scientific reports about water 
contamination in the area (Orta-Martinez et al. 2007). The report found levels of 
cadmium and lead in the blood of area residents that exceeded by 66.21 percent acceptable 
levels set by the World Health Organization. By then, Peru's government office in charge 
of supervising oil and gas investments had already fined oil company Pluspetrol for 
dumping production water in the rivers. 

After learning about the contamination reports, a group of seven hundred Achuar 
violently took over Block 14B and interrupted the equivalent of some 50 percent of 
Peru's total oil production for two weeks. The protests were directed at the failure of the 
government to abide by an agreement it had signed with members of the Indigenous 
organization FECONACO in 2004. The agreement included compensation for the oil 
contamination, along with the design of an economic development plan for their region. 
The group also brought forward a previous demand for environmental remediation in the 
Corrientes River. 
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Perhaps the main legacy of the Corrientes River conflict, which has yet to 
be fully resolved, is that it established protest as an effective mechanism for ob- 
taining responses to old grievances, particularly in remote areas. Protest actions 
by the Achuar Indigenous groups of the Corrientes River made history because 
they led to the unprecedented Dorissa Accords. 

Practically all the cases analyzed in this book show a history of lack of com- 
pliance with past or present agreements at some point during the development 
of the conflict. This is true even in the case of comprehensive, well-publicized 
agreements that involve the participation of the central government and some- 
times a well-known mediator, such as the Dorissa Accords in Peru or the Sa- 
rayaku Agreements in Ecuador’s Block 10. Also within this category are agree- 
ments to expand the legal boundaries of the territory of the U’wa Indigenous 
community in Colombia. Resolution 56 passed by the Instituto Colombiano de 
la Reforma Agraria on August 6, 1999, increased the U’wa protected area from 
151,000 to 220,275 hectares. However, the new borders excluded areas that the 
U’wa claimed as theirs and that were devoted to oil developments, particularly 
the site of the Gibraltar field. This led to violent protests in the decades-long 
conflict. 

Noncompliance is particularly high in the hundreds of smaller agreements 
between companies and communities. The conflict in Block 10 in Ecuador is 
full of instances of noncompliance by the different parties in the various agree- 
ments signed during its long history. In this case, the threat of noncompliance 
even was used at different times as a bargaining tool during negotiations. 

Sometimes, the existence of numerous agreements through the duration of a 
conflict makes an assessment of overall compliance difficult, if not impossible. 
There is always bound to be a clause in one accord, or a promise in another, that 
was not fully fulfilled, and this failure leads to conflict. In many cases, smaller 
agreements are verbal, which makes it even more difficult to resolve differences, 
and the dispute then becomes a competition to make the most convincing ac- 
cusation about the other’s failure to meet nonwritten promises. A large backlog 
of unfulfilled agreements eventually has a cumulative effect on the local popu- 
lation, which feels cheated and may resort to action to express its anger. Our 
analysis shows that from 2000 to 2010, the arguments used by Indigenous com- 
munities for taking action against oil projects increasingly included references 
to past unfulfilled promises that they either suffered directly or knew about 
from elsewhere. 
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THE EXTENT AND NATURE OF CIVIL SOCIETY INVOLVEMENT 


We have discussed the evolution of the Indigenous movement in the countries 
under consideration and how the alliances and interactions among grassroots 
Indigenous organizations and their umbrella federations may either contribute 
to conflict resolution or extend disputes. Similarly, as Indigenous activism ex- 
pands, the nature of the alliances with various national and international NGos 
and other organizations has a direct influence on how conflicts develop. 

The mapping of civil society in relation to hydrocarbons development in 
Peru, Ecuador, and Colombia is very complex. Usually, grassroots organizations 
that represent communities at the local level are affiliated with larger umbrella 
groups that have a broader, national scope and agenda. Both the local and na- 
tional organizations may in turn partner with other domestic and international 
NGOs that provide them with advocacy and technical and financial support. 
Local Indigenous communities seek partnerships with NGos to help them pres- 
ent their demands in a structured and educated manner, to disseminate knowl- 
edge of their conflict, or to assist as a source of funding. Our analysis identifies 
several stress elements that can be caused by the complexities of the interrela- 
tions among civil society organizations involved in oil conflicts. These elements 
may get in the way of efforts to resolve hydrocarbons-related disputes. 


Difficult Liaisons 


Our research found at least three stress elements in relation to the involvement of 
NGOs in oil conflicts. These stressors sometimes turned efforts at conflict resolu- 
tion into a more complex enterprise. The first stress element is related to the ex- 
istence of two opposed positions within the civil society and community-based 
participation with regard to oil conflicts. One is the total rejection of oil or gas 
projects; the other is their acceptance, provided civil society is given a green 
light to lead capacity-building efforts with affected communities to prepare 
them to negotiate with oil companies. These two types of NGO approaches— 
combative versus conciliatory, which Fontaine (2007c, 103) characterized as 
“radical and progressive” —are important in understanding the dynamics of the 
conflicts, which may develop between two opposed organizations, or between 
an NGO and local communities or companies. 

NGOs that fall within the more radical, combative category are often envi- 
ronmental organizations that reject oil or gas activities due to their negative so- 


Transient Triggers of Local Conflicts [103] 


cial and environmental effects. These more extremist NGOs maintain that In- 
digenous communities are the best guardians of the Amazon because they are 
most interested in preserving it, as its conservation guarantees their own sub- 
sistence. They argue that Indigenous Peoples depend on natural resources to 
live, which serves to preserve not only the environment but also their collective 
identity. This view can explain the alliance between Indigenous and environ- 
mental Ncos. Indigenous communities hope their alliance with these NGos will 
help them gain territorial recognition and increased autonomy, which environ- 
mental NGOs assume will contribute to preserving the environment. 

Within the more conciliatory NGo approach to the oil industry, there usu- 
ally is no outright rejection of the extractive development, provided it is envi- 
ronmentally and socially sustainable, and it respects the culture and customs of 
the communities living in the area. In this approach, NGOs recognize the im- 
portant economic contribution of extractive industries in general, and oil and 
gas in particular, and support the adoption of an environmentally and socially 
sustainable agenda for these industries. The expectation among communities 
is that NGOs will help them negotiate with oil companies for generating much- 
needed jobs and guaranteeing long-deferred basic services. 

Radical NGOs usually have a different modus operandi from conciliatory 
ones. More combative NGOs transmit their message through actions or cam- 
paigns, while conciliatory groups expand their cause through technical assis- 
tance to communities. These differences in approaches among NGOs and the 
mechanisms they use for expanding their actions converged in Ecuador be- 
tween the mid-1990s and 2010 in one organization: Frente de Defensa de la 
Amazonía (FDA). This group succeeded for the first time in bringing together 
Ecuador's environmental, Indigenous, union, and farmers' movements. It pro- 
vided assistance to both groups: the ones that wanted to negotiate with com- 
panies and needed technical support and those that needed guidance on how 
to oppose to the oil industry outright (Fontaine 2007c, 104). The most effective 
action of this convergence of points of view was seen in 1994 during the cam- 
paign known as Amazonía por la Vida, in opposition to Ecuador’s Seventh Oil 
Bidding Round, which resulted in the licensing of six blocks in the Amazon 
jungle. Later, differences within the Frente de Defensa about oil developments 
in Yasuni National Park led to its fragmentation. 

When the more radical NGos are involved, conflicts tend to be noisy. These 
organizations are rarely community based; rather, they typically pursue a na- 
tional or sometimes an international agenda. Very often these NGos, particu- 
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larly those that have a conservationist agenda and act internationally, are not 
entirely representative of the viewpoint of local communities, which contrib- 
utes to tension around their activities (Chapin 2004). Some authors argue that 
mutual mistrust with local Indigenous organizations is largely born from dif- 
ferences in cultural approaches, priorities, and even timing (Ross 2008, 221). 

A second level of stress is linked to the scope of the NGOs involved in the dis- 
pute: whether they are national or have international influence. National and 
international NGos do not always share goals or agendas. Sometimes an oil con- 
flict may become a tool for a particular NGO to achieve a specific goal that is not 
necessarily related to the dispute in question. For example, a local NGo may use 
the conflict to acquire national or political notoriety or to gain a position abroad 
that may eventually open doors to international organizations or to donors. In- 
ternational NGos are instrumental in attracting overseas attention to local con- 
flicts around oil and gas developments that would otherwise go unnoticed. In 
Peru much of the international attention around the Camisea natural gas proj- 
ect came from the actions of international NGos, which were active in scruti- 
nizing the project from the start. The Nature Conservancy, the World Wildlife 
Fund for Nature, the Smithsonian Institution, and Conservation International 
joined Peruvian civil society during the early stages of Camisea to voice their 
concerns in a letter to the financing institutions of the Inter-American Devel- 
opment Bank and U.S. EximBank (Conservation International 2006). This gave 
the Camisea conflict international and national visibility from early on. By con- 
trast, oil contamination in Peru’s northern Amazon jungle (Block 148-8) was 
made public initially by Peruvian NGos and Indigenous federations. But these 
organizations lacked the muscle to expand the case both at home and abroad. 
It was not until many years later, when international NGOs became involved, 
that the Corrientes River conflict acquired national and international attention. 

It is difficult to conclude whether the internationalization of a conflict con- 
tributes to solving it. The examples of Camisea in Peru, Sarayaku (Block 10) 
in Ecuador, and the U’wa (Block Samore) in Colombia show that early mo- 
bilization of vocal international NGOs creates incentives for governments and 
companies to internalize the negative externalities and attend to the grievances 
and demands of local communities. Furthermore, several case studies demon- 
strate that the contribution of civil society to ensure early involvement of the 
affected population—such as through the monitoring of oil activities for assess- 
ing the degree and type of effect they have on communities’ lives—may prove 
to be an effective conflict mitigation tool down the line. Scholars have warned, 
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however, against building too many expectations of civil society, which is re- 
quired to monitor government and company compliance alike and also to set 
checks on the discretionary power of elites (Carbonnier, Brugger, and Krause 
2011, 247-64). 

Finally, a third element adding stress to the role of NGOs in oil-related con- 
flicts is the difficulty in finding truly representative voices among Indigenous or- 
ganizations. This constitutes a major risk for NGOs, particularly the large inter- 
national ones, who put much of their reputation at times in the hands of those 
local leaders. As mentioned earlier, Indigenous groups are often divided or sus- 
picious of one another when confronted with oil projects. Within one region 
there may be a variety of points of view with regard to a particular development 
or to extractive industries in general. Even within one community, there are 
contradictory and evolving views on whether to welcome the oil project or not 
and on the compensation to demand in exchange. These divisions are reflected 
in the political or national alliances communities make, as is the case with the 
two grassroots federations that represent communities from the Corrientes 
River: Federación de Pueblos Indígenas del Bajo y Alto Corrientes (FEPIBAC) 
and Federación de Comunidades Nativas del Río Corrientes (FECONACO). Each 
of these federations is affiliated with one of two conflicting national organiza- 
tions: the more conciliatory Confederación de Nacionalidades de la Amazonía 
Peruana (CONAP) and the combative Asociación Interétnica de Desarrollo de 
la Selva Peruana (AIDESEP). The inability of Indigenous groups to come to an 
agreement on a single local or national representative voice was a major stum- 
bling block in solving the Corrientes River conflict throughout the history of 
the dispute. 

Community differences may be exacerbated by the presence of NGos with 
diverse agendas, which in turn contributes to aggravating the conflict. In Ecua- 
dor’s Block 24 the Sarayaku Indigenous group maintained a relatively homog- 
enous opposition to oil developments in their territories for decades, but they 
were sometimes also confronted with detractors within the group. In 1999 Indig- 
enous community members from Taisha, in the province of Morona-Santiago, 
attempted to reach agreements with the oil company, but they were soon repri- 
manded by the majority population that had been apparently rallied by radical 
NGOs to reject extractive activities altogether. These new divisions among local 
communities added a new layer to the conflict that needed to be resolved first, 
before tackling the underlying dispute related to the presence of oil operations 
in their territory. 
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This confusing landscape of divided communities and NGos with different 
agendas makes it difficult to develop a structured and well-coordinated civil 
society strategy that adequately represents the interests of affected communi- 
ties. Our case studies in the three countries show that the lack of a united front, 
not only among local communities but also within civil society, exacerbates oil- 
related conflicts. Companies, and sometimes governments, use these different 
views and disagreements among Indigenous organizations and NGOS to their 
own advantage, by trying to tilt the balance one way or the other. 


Consultation and Participation: One Voice 


For all the differences that prevent Indigenous communities and civil society 
organizations from coming together with a unified voice with respect to hydro- 
carbons developments, there is one topic they all agree on and they all invari- 
ably raise: the need to consult with local communities prior to an oil develop- 
ment. This is one of the most controversial issues and a major stress element in 
most oil-related conflicts in Latin America. 

The right of Indigenous Peoples to be consulted is stated in the 110 Con- 
vention 169 that Peru signed in 1993, Colombia in 1991, and Ecuador in 1998, 
and by the un Declaration on the Rights of Indigenous Peoples, of which the 
three countries are also signatories.* Each country has developed the concept 
of consultation further through various legal instruments and institutional ini- 
tiatives.? Ecuador went as far as to include the concept of free prior informed 
consultation with Indigenous communities in article 57 of its National Consti- 
tution. In 2008 Colombia created, through Resolution 3598, a special working 
group within the Ministry of the Interior and Justice to oversee the implemen- 
tation of prior consultation with Indigenous and Afro-Colombian groups in 
various projects. Also, the country's Constitutional Tribunal ratified the right 
to consultation in several rulings throughout the years and declared itself op- 
posed to legislation that fails to respect it. Peru’s Congress approved the Law 
of Previous Consultation in 2011, after a tedious consensus-building process, as 
stated in chapter 3. 

However, in spite of these efforts, the matter of consultation in oil and gas 
projects continues to be controversial and the source of many conflicts. The 
quality and extent of the process is the subject of vehement conflict in the three 
countries under study in this book. All three countries implement some kind 
of consultation, but it is usually deemed incomplete by Indigenous Peoples and 
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the civil society that supports them. In Ecuador a national debate on the mech- 
anism of prior consultation when applied to water (Univision.com 2010) and 
mining (El Tiempo 2010) laws resulted in violent clashes in 2010. That year, 
the Law of Citizen Participation passed by Congress did not meet the expec- 
tations of civil society because it failed to make the process of free prior and 
informed consent legally binding (Diario Hoy 2010b). In Colombia there are 
many complaints that in spite of the existence of several legal instruments that 
call for prior consultation, in practice local Indigenous communities are con- 
sulted after an oil contract has already been signed. 

The main sources of contention are differences in the interpretation of con- 
sultation. For Indigenous communities, consulting gives them the right to de- 
cide if an extractive project may or may not be implemented in their territory. 
However, the 1LO Convention 169 that defines the mechanisms for consulta- 
tion falls short of granting communities veto power over an extractive project. 
The legally binding convention encourages consent from Indigenous Peoples 
as a guiding principle throughout the document but does not stipulate the ob- 
ligation to obtain it as a prerequisite for implementing a particular project in 
their territories. The uN Declaration on the Rights of Indigenous Peoples, by 
contrast, not only stresses the need for states to consult with Indigenous com- 
munities on issues that affect them but also emphasizes in various parts of the 
document that getting free, prior, and informed consent should be a requisite 
in certain matters.* But the declaration is not binding. 

Perhaps the fuzzy wording of article 6.1(a) in 110 Convention 169, which 
calls for the consultation process to be carried out “through appropriate proce- 
dures,” is what makes its implementation difficult, confusing, and less than sat- 
isfying for Indigenous Peoples. The vague wording likely reflects the long-term 
controversy around this issue, which became apparent during the process of de- 
bating the convention. Governments gradually increased their awareness and 
modified their approach toward Indigenous issues, although with limitations 
when it came to granting self-government and territorial rights. 

In addition to the controversies created by the process of consultation, com- 
munities and NGOs often complain about poor participatory mechanisms. In 
practice, participatory activities and community-relations programs, including 
the process of consultation, are usually organized around the Environmental 
Impact Assessment (EIA), the ultimate document that guarantees a project will 
be environmentally and socially sound. The laws of the three countries require 
EIAs of oil and gas projects.’ 
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The Ela has been much criticized in the three countries. Communities claim 
it does not truly represent their points of view and that it is biased because the 
responsibility for preparing the document usually rests on the company itself, 
which is an interested party (Gil 2009). A major grudge among communities is 
that they are often consulted for the first time about a particular hydrocarbons 
project only when the Era is being prepared, which is after the oil or gas license 
has been granted. 

An analysis of how the participatory mechanisms and the consultation pro- 
cess is implemented in Peru for the development of oil and gas projects serves 
to show how complex and difficult this issue can become. Of a total of 288 so- 
cial conflicts reported by the Office of the Ombudsman in September 2009, 
44 percent—or 126—were related to problems with the consultation process 
(Fundacion 2010, 46). In the case of hydrocarbons activities, there are specific 
legal steps that need to be followed to ensure citizen participation.* There are an 
initial participatory event (Evento Presencial) and three subsequent workshops 
facilitated by the Ministry of Energy and Mines and organized during the de- 
sign of the E1A. These events become an exchange of information by which the 
local population learns from the government about plans to give out oil or gas 
licenses in their territory, and at the same time the local population communi- 
cates their fears and doubts. 

For the government, these four participatory events fulfill the require- 
ments of the citizen participation regulations and of the prior consulta- 
tion demanded by international law (essentially the 1LO 169 Convention) in 
the case of Indigenous communities.’ Local communities and the civil soci- 
ety, however, have a different take. They see the process as not participatory 
enough and argue that it merely informs them of an oil project that will be 
developed in their territories without giving them the option to veto it, be- 
cause in most cases the license has already been granted before these work- 
shops take place. It is common to hear from community members that by 
the time the company and the central government ask them what they think 
of the project, it is too late because the license has already been given to the 
company. 

The circumstances that led to the bloody events in Peru’s northwestern Am- 
azon province of Bagua in 2009 provide a good case study for analyzing the 
main factors that contribute to conflicts around the issue of consultation. After 
two months of protests by Indigenous Peoples, deadly clashes with the police 
resulted in dozens of dead and wounded. The motivation for the Bagua protests 


Transient Triggers of Local Conflicts [109] 


was a Series of new presidential decrees the Indigenous population believed in- 
fringed on their rights. 

The protests followed an Amazonian strike by Indigenous communities 
from throughout the Peruvian Amazon that unified to oppose the government 
decrees (Servindi 2009a). The protesters had two demands: amendments to the 
constitution to restore territorial rights they had lost in 1993 and the proper use 
of free, prior, and informed consent, as expressed by the 1LO Convention 169. 
For them, this consent meant the ability to accept or reject an oil project in their 
territory, although the 1L0 Convention 169 does not specifically grant this right. 

The bloodshed of the Bagua events served to open up a national debate about 
the consultation process that ended in an initial consultation bill passed in May 
2010. Designed after months of negotiations between opposed parties, with the 
mediation of the ombudsman, the bill called for mandatory consultation with 
communities about development projects that affect them (Lizarzaburu 2010). 
But the bill was revised by President Alan Garcia, who argued that if no consen- 
sus was reached during the consultation process, the state—and not local In- 
digenous communities—would have the final word. This move effectively took 
away from Indigenous communities the power to veto hydrocarbons projects 
in their territories. The Law of Previous Consultation was finally approved by 
Congress in 2011 but is still widely opposed by Indigenous groups. 

Continued opposition to the Law of Previous Consultation will most likely 
impede its successful application; for the law to be effective it needs approval 
by popular consensus lest it be voided by the same imperfections it is trying to 
correct. The debate on the law placed Peru in a tight spot: opposition to the law 
could lead to outright opposition to extractive industries in general in the fu- 
ture, which could in turn jeopardize the country’s economic growth potential. 

This example shows the tensions that prevail around this issue, mainly born 
from different opinions on the extent of the consultation process. In short, there 
are extreme and opposing views of the meaning of consultation, and legal in- 
terpretations that could help to shed some light on the controversy are often 
vague. In the view of Indigenous communities and civil society, the process 
of consultation should introduce the notion of free and prior informed con- 
sent. By this they understand that the following three conditions should be met: 
consultations should take place prior to the signing of an oil contract, or be- 
fore even considering signing one; the Indigenous communities should be pro- 
vided with all the details of the project in a timely manner; and, most impor- 
tant, communities should have a right to veto the project. This position has 
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been greatly championed by the un Permanent Forum on Indigenous Issues 
but highly contested by governments. 

In some cases, governments see a consultation law that grants the power of 
veto to a minority group as detrimental to the country’s sovereignty. According 
to this view, such a law would be a major breach of the nation-state principle, 
which maintains that the wealth and natural resources of a country should ben- 
efit all citizens and thus cannot be claimed by a minority group within the pop- 
ulation. This argument was expressed in the observations to the consultation 
law that the government of Peru presented in 2010: 


It is necessary for the bill to explicitly establish that the result of the con- 
sultation process does not limit, suspend or prohibit the State from adopting 
decisions aimed at protecting and guaranteeing the general interest of the Na- 
tion, which should be on top of any other interest. This is in view of the fact 
that the [1L0] Convention 169 does not grant Indigenous Populations any 


privilege over other members of the Nation. (Government Observations 2010) 


Tensions and controversy about the nature and quality of the consultation 
process exist in practically every case study analyzed in this book. Our analysis 
shows that taking minor steps to improve the consultation mechanism, such as 
reinforcing transparency and participation before the start of the hydrocarbons 
project, can go a long way in mitigating the risk of conflicts down the line. This 
is true even when governments do not recognize communities’ power of veto. 
But a permanent solution to the controversy surrounding consultation in rela- 
tion to oil projects will most likely not happen any time soon in Latin Amer- 
ica, because regardless of whether the local community may or may not have 
veto power over a project, as explained in chapter 3, it is the state that holds 
the ultimate constitutional prerogative on when, how, and if to develop subsoil 
resources. 


AVAILABILITY AND EFFICIENCY 
OF INSTITUTIONAL MEDIATION 


Well-designed and effectively applied mediation by the central government is 
key to reducing conflicts. When a conflict arises between an Indigenous com- 
munity and a company, both sides normally try to find solutions between them- 
selves first, without involving third parties. If these efforts fail, the community 
often demands the intervention of the government. In fact, even when the bi- 


Transient Triggers of Local Conflicts [111] 


lateral negotiations do end up in an agreement, Indigenous communities many 
times demand some kind of government validation, as a way of guaranteeing 
that the parties will commit to their promises. If there is no such government 
response, the process is usually seen as lacking institutional grounding, and the 
risk of open conflict is intensified. In most cases of successful resolution, the 
institutionalization of the conflict contributes to reducing its intensity, at least 
for some time, while the actors involved negotiate or reframe their demands 
and actions. 


The Negative Example of Ecuador’s Block 10 


The long history of conflict in Ecuador’s Block 10 illustrates how the absence of 
a solid and well-thought-out central government mediation strategy during the 
initial phases of the project resulted in the loss of trust in the authorities and 
in more conflict. Block 10 spreads over a roughly five-hundred-thousand-acre 
zone inhabited by seventeen Indigenous communities. State presence in the 
area has been historically minimal, which created an institutional vacuum that 
was partially filled by the oil operators (Torres Davila 2005, 31-38). Disputes in 
Block 10 continued for more than two decades and went through various stages 
of confrontation, negotiation, agreements, and disagreements, but with little 
solid government involvement. 

The initial phase of the conflict in Block 10—between 1992 and 1998 —was 
marked by an important mobilization of the Indigenous movement. During 
this first part of the conflict, blanket opposition to oil developments in the area 
by opi resulted in direct clashes with oil company arco. An alliance between 
local Indigenous organizations and international NGos that acted as mediators 
led to the signing of agreements in Plano, Texas, to reduce tensions. The agree- 
ments involved all the main stakeholders: the oil company, local organizations, 
and the government. But the initial equilibrium eventually failed because the 
agreements were never implemented, and conflict erupted again. The involve- 
ment of the government in this phase of the conflict was limited to being a mere 
signatory to the Plano Agreements. 

The second phase of the conflict—1998-2002— was marked by the depar- 
ture of ARCO, whose operations were taken over in 2000 by its partner in the 
consortium, AGIP, amid a serious political and economic crisis in the country. 
At this time, the conflict was marked by a series of individual agreements be- 
tween AGIP and the communities directly affected by its oil operations, with 
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little government participation. There started to be divisions among Indigenous 
organizations and between the communities they represented. These divisions, 
in turn, generated an overall uneasiness that was further exacerbated by AGIP's 
failure to assume its share of responsibility for the effect of its activities in the 
area. In 2002 the Indigenous federations presented an integral regional devel- 
opment plan that was to be funded by acır at one million U.S. dollars per year 
(Torres Davila 2005, 31-38). 

But by 2005 AGIP's failure to shoulder its financial commitments marked the 
third phase of the conflict—2005-9. At that point, the umbrella Indigenous or- 
ganization Asociación de Desarrollo Indígena Región Amazonica (ASODIRA) 
called for the intervention of the Ministry of Energy and Mines (MEM). The 
ministry failed to respond, and so the Indigenous groups took action. They first 
banned flights that brought acrp contractors to the oil site and threatened to 
seize the oil wells. They called for a strike, receiving the support of Indigenous 
federations from several provinces. In Pastaza enraged Indigenous groups took 
over AGIP oil installations and burned a company building. The military inter- 
vened, and there were reports of fifty-six persons injured, both civilians and 
military personnel. 

Block 10 illustrates the failure to mitigate the conflict primarily due to lack 
of solid institutional mediation. A tense political situation in Ecuador also had 
a major impact and certainly contributed to the failure to implement the Plano 
Agreements during the first phase of the conflict. In the second half of the third 
phase of the conflict, the intervention of representatives from the National Con- 
gress and local government mediators was key to mitigating the disputes. 

Graph 11 shows the upward tendency in conflict intensity in Block 10, as at- 
tempts by Indigenous communities to engage the government failed between 
2005 and 2006. By contrast, graph 12 shows the reverse trend, as conflict inten- 
sity diminished following the signing of a financial agreement between the um- 
brella Indigenous organization ASODIRA and the company in February 2007 
(Galvez 2007). The agreement had the active involvement of representatives 
from the National Congress Committee on Amazonian Issues, and local gov- 
ernment representatives acted as mediators (El Comercio.com 2007). 


The Positive Example of the Peruvian Ombudsman 


A positive example of government intervention in socioenvironmental conflicts 
is in Peru, particularly the role that the Office of the Ombudsman has been 
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playing in solving these disputes. The Peruvian ombudsman has become the 
only figure capable of effective conflict prevention and management, in a way 
that brings opposed parties to some kind of understanding and agreement. Un- 
like Colombia and Ecuador, where the Office of the Ombudsman typically lacks 
the moral recognition needed for that institution to fulfill its mandate properly, 
in Peru the institution has grown in stature and popular respect ever since its 
creation in 1996. The intervention of the Peruvian ombudsman does not nec- 
essarily solve conflicts; however, its presence has been key in helping to reduce 
the intensity of disputes and in opening avenues for dialogue. 

Since its creation, the Peruvian Office of the Ombudsman has enjoyed an 
exceptionally high level of public approval and a unique degree of legitimacy 
among government organizations in Latin America. The role of the ombuds- 
man is to protect the constitutional and fundamental rights of persons and com- 
munities, to supervise state acts and responsibilities, and to make sure public 
services are provided. The office is an autonomous organization with a mandate 
given by articles 161 and 162 of the 1993 National Constitution and an operat- 
ing structure defined by its Organic Law (no. 26520), passed on August 8, 1995. 

The Peruvian ombudsman has from the outset gone beyond its constitu- 
tional mandate when addressing some of the issues that are the underlying 
causes of conflict in relation to oil and gas developments.” As part of its task, 
the office gives particular emphasis to addressing some of Peru's most press- 
ing social fractures, aiming at excluding racism and all forms of discrimination 
(Office of the Ombudsman 20094, 5). These social fractures are usually at the 
center of energy conflicts common in areas inhabited by poor populations or 
by Indigenous Peoples who have lived through decades of economic, political, 
and social marginalization and a chronic lack of basic services. 

Although mediation is not specifically listed in its constitutional mandate, 
the description of the ombudsman’s tasks is broad enough to allow it to take the 
role of mediator in conflicts (Pegram 2008, 57). Of the total 347 social conflicts 
in which the Ombudsman Office intervened during 2009, almost half were so- 
cial or environmental in nature— that is, related to the control of, use of, or ac- 
cess to natural resources (Office of the Ombudsman 2009a, 247). Some com- 
plaints were presented by Indigenous communities that claimed not to have 
been consulted prior to the arrival of an oil exploration project in their ter- 
ritory. A few complaints denounced plans for developing oil in one reserved 
zone, Gúeppi, and two soon-to-be-reserved areas—Napo Tigre and Napo 
Curaray in the Department of Loreto." Other hydrocarbons complaints re- 
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ceived by the ombudsman that year included one related to gas leaks, from 
a community living close to a natural gas plant.” There were others related 
to fear of future environmental contamination from planned oil exploration 
activities. 

The structure of the Office of the Ombudsman makes it more agile and able 
to intervene in such cases than the regular judicial channels. It has offices dis- 
persed around the country and a system of mobile units that travel to remote 
regions where there is little or no institutional presence (Office of the Ombuds- 
man 2009a). Citizens may present claims for free, or may even transmit them 
verbally, which makes the whole process very approachable, requiring no prior 
knowledge of how the judicial system works. For affected Indigenous com- 
munities living in remote areas, knowing there is an ombudsman station close 
to them where they can easily express their complaints without needing prior 
legal assistance acts as an incentive for bringing in their cases. The ombuds- 
man may present cases directly to the highest court of the country, the Consti- 
tutional Court, or to the Inter-American Human Rights Tribunal with no need 
to go through domestic legal procedures, which may be long and convoluted 
and sometimes corrupt. This ease of action gives the ombudsman consider- 
able power. 

The Office of the Ombudsman enjoys a high degree of legitimacy among 
the population, especially within the most vulnerable groups, thanks in part 
to this ease of access to the institution. Most likely it began to build that pop- 
ular trust after its supervisory work and subsequent open criticism of proce- 
dural flaws during the run-up to the controversial 2000 presidential elections 
(Office of the Ombudsman 2002). At that time, the office stood in contrast to 
the generalized corruption and semiauthoritarianism that characterized the last 
term of President Alberto Fujimori. An opinion poll in 2010 gave the office the 
highest rating—53 percent—among government institutions considered to be 
most trustworthy for fighting corruption. This confidence in the ombudsman 
exists in a country where people see corruption as the number one problem to 
be resolved, according to the same poll (Transparency International 2010b). 

The role of the ombudsman in mitigating energy conflicts has been pivotal. 
In half of the hydrocarbons conflicts studied in Peru during our investigation, 
the intervention of the ombudsman was instrumental in diffusing disputes. 
The actions taken by the ombudsman varied according to the nature of each 
conflict, but in general they can be grouped in three categories: those aimed 
at forging dialogue between the actors, preventive actions prior to the actual 
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TABLE 5 Intervention of the ombudsman in Peru 
Conflict Description of ombudsman action Type of intervention 
Block 14B/8 Mediates in negotiations that lead to Mediation 


the signing of the Dorissa Accords. 
Monitors Dorissa compliance. 
(October 2006) 


Block 39 Participates in Multisector Preventive action 
Commission for Communities 
in Isolation to protect peoples in 
voluntary isolation who may be 
affected by hydrocarbons projects. 
(March 2009) 


Block 64 Promotes dialogue between the Dialogue 
affected communities and oil 
company Talisman. (January 2009) 


Block 107 Warns that hydrocarbons activities Preventive action 
could damage uncontacted groups. 
(January 2006) 


Block 117 Declares need to establish dialogue. Dialogue 
(October 2009) 


Blocks 135 and 137 Facilitates dialogue between the oil Dialogue 
company, the Matses Indigenous 
community, and the local and national 
government. (February 2009) 


Block 155 Makes conflict public. (2009) Preventive action 


Blocks z-1, 22, and 23 (offshore) | Mediates in negotiations with all Mediation 
parties. (November 2009) 


Source: Compiled by the author with data from the Office of the Ombudsman of Peru (2011). 


development of a conflict, and mediation in active conflicts to reduce their in- 
tensity. Table 5 summarizes the role of the Peruvian ombudsman in some of the 
case studies analyzed. 

In all cases, the presence of the ombudsman was key to mitigating the in- 
tensity of the conflict by opening alternative options to violence. However, it is 
clear that the ombudsman does not independently resolve conflicts. Rather, it 
succeeds in bringing the parties together to a negotiating table, which in turn 
may reduce the intensity of the dispute by creating a negotiating space. Its me- 
diating action may even fail at times, but in the end it is the only entity that 
seems to possess the necessary power to convene the parties and help them to 
reconsider their actions. In the case of Blocks z-1, 22, and 23, for example, the 
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initial mediation of the ombudsman on November 11 led to dialogue. However, 
the dialogue broke six days later in spite of the participation of the ombudsman, 
leading to a protest and the blocking of the north Pan-American highway for 
several days. The opposed parties were finally brought back to the negotiating 
table three days later; this time the ombudsman and the regional government 
acted as mediators. 

The main tool at the Peruvian ombudsman’s disposal for successful inter- 
vention in hydrocarbons conflicts is probably its high esteem among all ac- 
tors in the conflict, which contributes to making the ombudsman’s voice heard 
during the usually confusing initial dispute period. Unlike a government pros- 
ecutor, the ombudsman lacks coercive authority. Instead, it emits nonbinding 
resolutions and reports based on citizens’ complaints. It relies on the media 
to disseminate its findings through daily, weekly, and monthly reports of con- 
flicts. It also has important allies, such as local NGos, international donors, and 
the church, to ensure its message is delivered and to guarantee independence 
from the government. This support from different sectors of society ensures 
the integrity of the Office of the Ombudsman in case of political attacks (Pe- 
gram 2008, 66). 

Two other key elements that contribute to the high regard of the Office of 
the Ombudsman in Peru are its total independence to perform its tasks and the 
fact that it enjoys similar immunity from prosecution, as do members of Con- 
gress. This immunity, its unrestricted powers of investigation, and the obliga- 
tion of public bodies to cooperate put the institution in a powerful position to 
research issues, convince opposed parties to pursue a dialogue, and even in 
some cases to provide new impetus for negotiations. Normally, by the time the 
ombudsman is called on to intervene, the conflict has escalated to critical lev- 
els, as when dialogue has been suspended between contending parties or when 
there are violent protests or the seizing of oil infrastructure. 

In Peru the cases we analyzed showed a distinctive pattern of conflict escala- 
tion, then subsequent decline when the ombudsman was summoned to inter- 
vene. Our case studies, and the Peruvian experience more generally, show that 
effective and timely mediation can be key for reducing conflicts and for leading 
opposed parties to negotiation. Interestingly, even where government actions 
are often ineffective in mediating conflicts, communities tend to demand the 
intervention of the state when conflicts reach unmanageable levels. This is not 
necessarily because they trust a specific ministry or government, but because 
they perceive that conflict mediation is a fundamental and legitimate role the 
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government should play. The case of the ombudsman of Peru shows how in- 
dependent state structures that hold a high degree of legitimacy can be instru- 
mental in reducing tensions and bringing stakeholders to negotiate. 


STRATEGIES FOR THE ADOPTION OF 
SAFEGUARDS AND SERVICE DELIVERY 


Over the past decade large oil companies have become more conscious of neg- 
ative effects on their general image and among stakeholders when they do not 
pursue sound social and environmental policies in the countries where they 
operate. For that reason, they have increasingly engaged in voluntary schemes, 
such as Corporate Social Responsibility, the United Nations Global Compact, 
and the World Bank Extractive Industry Transparency Initiative, as a guarantee 
of their high social and environmental standards. Their performance abroad is 
increasingly being scrutinized by regulators in their countries of origin as a way 
of monitoring their social and environmental behavior. This socially and envi- 
ronmentally conscious modus operandi is built around international efforts to 
mitigate the negative externalities of the oil industry, including environmental 
pollution, social disruptions, corruption, and mismanagement of oil revenues. 

Within this context, most large oil corporations (known as “majors” in the 
industry) now have special departments with trained professionals devoted to 
ensuring the implementation of Corporate Social Responsibility.’ Throughout 
the years this notion has been expanded from its original focus on workers’ 
rights and the environment. Today, it includes the need to ensure transparent 
corporate accounting methods and the understanding that business can be a 
tool for reducing poverty and ensuring sustainable economic growth in the de- 
veloping world. 

Still, there is a great deal of controversy around the potential for Corporate 
Social Responsibility to effectively meet its rather ambitious goal of making 
significant social, environmental, and economic contributions to the countries 
where large corporations operate. Back in the 1970s Nobel Laureate economist 
Milton Friedman rejected the idea of having businesses involved in social wel- 
fare for fear it would distract them from their main goal of maximizing prof- 
its for shareholders (Friedman 1970). This view was challenged as shareholders 
and activists in the developed world became increasingly aware of the environ- 
mental and social impacts of large corporations around the world. Large Euro- 
pean and American oil multinationals, and a growing number of middle-sized 
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GRAPH 13 Social investment by company (in millions of U.S. 
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Data for ConocoPhillips is incomplete and for that reason is not included in the graph. 


businesses, are willing to spend increasing amounts of capital to improve the 
economic well-being of the local communities in the areas where they operate. 
These companies are increasingly committed to adopting more stringent social 
and environmental standards abroad, in response to demands from sharehold- 
ers and NGOs at home. Graph 13 shows the upward tendency of social invest- 
ment by the largest world oil-producing companies from an average total of 
$450 million in 2003 to $1 billion in 2010. 

One of the main complaints put forth by Indigenous communities living 
in oil areas is the lack of government presence, particularly the central gov- 
ernment, especially in relation to service delivery, the provision of justice, and 
sometimes even security. The void left by the state in these areas is often filled 
by oil companies. The downside of giving companies a more prominent role in 
alleviating poverty is that it may conceal a very serious underlying problem: the 
weakness, or sometimes the lack of political will, on the part of host govern- 
ments to take that role by implementing a national agenda that supports effec- 
tive social inclusion, particularly in remote oil areas. 

In their role as providers of basic needs, companies make short-term deci- 
sions: to build a much-needed school or a hospital, for example. This modus 
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operandi, with the private company taking center stage in the provision of so- 
cial welfare, indicates a fundamental flaw: the absence of well-planned social 
development policies designed with the participation of local communities. 
With no such policies in place to use as guidance, the generalized perception 
is that the authorities apply quick one-time solutions to local grievances, and 
companies impose their own community programs. Tensions in this situation 
build around a general feeling of mistrust among the communities that briefly 
become the center of government and corporate attention but that have been 
historically forgotten by the state and society as a whole. 

Historically, the most common recipient of the grievances of these isolated 
communities has been the church, followed by NGOs working in the area. When 
oil companies suddenly take center stage, then, communities react defensively, 
knowing that had it not been for interest in oil or gas reserves in their territory, 
they would still be unnoticed by the authorities and the world in general. They 
wonder if the companies are really interested in improving their living condi- 
tions, or if they just want to extract revenues from the hydrocarbons reserves in 
their territories, regardless of any benefits for the communities. These concerns 
denote a high degree of uncertainty and much skepticism. These feelings may 
be further emphasized by information circulated by NGos and church organiza- 
tions about cases elsewhere of oil developments that failed to improve the eco- 
nomic and social conditions of the local population. 


Social Support in the Hands of Oil Companies 


Companies engage in a process of quasi-continual negotiations with the local 
Indigenous communities affected by an oil project. These exchanges are aimed 
at establishing the right of way for the company to access the oil or gas reserves 
it wants to develop in the Indigenous lands. The price the company pays to ac- 
cess the oil and gas is often in the form of the provision of basic needs and ser- 
vices, such as drinking water, a hospital, a school, or transportation in and out 
of remote areas. The government typically becomes a mere observer, or at best 
a facilitator of the negotiations, in what locals often see as a relinquishment of 
its responsibilities. 

The advantages obtained from negotiations with companies are often the 
most tangible benefits local communities obtain from the oil project. This is 
particularly true when structural flaws of the kind discussed in chapter 3 pre- 
vent oil revenues from flowing from the central government to the provincial 
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or local coffers or when the funds are not invested for the benefit of the local 
population. Given the absence of sound government-sponsored local develop- 
ment programs and the limited state presence in the remote areas where oil and 
gas projects are developed, social and investment decisions for local communi- 
ties usually result primarily from these bilateral negotiations between compa- 
nies and community leaders. 

Defining the local development agenda through bilateral negotiations be- 
comes a function of the power relations between the company and the local 
groups. The company’s strategy is to convince the local population to agree 
to its oil project. This, they argue, is important to ensure minimal costly dis- 
turbances throughout the life of the project, although in practice there is no 
clear-cut guarantee. For the communities these negotiations are usually the only 
opportunity they have for improving their living standards, through obtaining 
from companies access to the basic needs they lack. Often, there is not just one 
agreement with the company, but several, signed with a variety of communi- 
ties at different times during the oil or gas project. Each agreement responds 
to different community needs, aspirations, and positions on economic devel- 
opment. Sometimes negotiations within one community vary from family to 
family, so the company may make individual agreements with each. Often, the 
agreements are verbal. 

A development plan designed this way, in response to the needs of each 
microsituation, usually lacks a coherent overall goal for the region and for the 
population as a whole, resulting in a circular pattern by which conflicts grow as 
the number of new microagreements increase. This is what happened in Ecua- 
dor’s Block 10, where failed attempts at adopting a comprehensive development 
plan led to this kind of micromanagement style after the Sarayaku Agreements 
were signed in 1989. One of the main achievements of the Sarayaku Agree- 
ments had been the passage of a series of national laws regarding hydrocar- 
bons activities, including rules for environmental and social remediation, for 
example, that were expected to ultimately benefit local Indigenous communi- 
ties living close to the oil projects. But without previously identified local de- 
velopment priorities and an integral plan to put them in practice, implementa- 
tion of the new laws was weak at the local level, and communities failed to see 
much improvement to their livelihood. It was to make up for that legal slug- 
gishness that the communities engaged in individual negotiations with the oil 
company to obtain direct solutions to their grievances. This set the stage for the 
micromanagement style that ensued, which resulted in three separate commu- 
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nity agreements between the company and local communities signed in 1991: 
two for providing general assistance to the Moretecocha, Pandanuque, and 
Santa Cecilia communities (Fontaine 2004; Crespo Plaza 2007, 207-27) and, 
third, a labor agreement to help community members from Santa Cecilia and 
Moretecocha. 

The process of signing individual agreements in Block 10 resulted in three 
levels of conflict: among families of the same community, between communities 
and their umbrella organizations, and among communities in the same area. In 
the first case, the multiplicity of microaccords among various families belong- 
ing to a specific community created competition among them for obtaining 
more from the company. Second, arrangements between particular communi- 
ties or families and the company left the umbrella Indigenous organization out, 
which created friction. Third, communities came into conflict with regard to 
their stance on the oil project or potential benefits from it, such as jobs. This 
was further exacerbated by the tendency among oil companies to give higher 
benefits to those living closer to the project, generating one of the most com- 
mon sources of tension among communities. 

In the medium to long term, the lack of permanent answers to people’s prob- 
lems resulted in renewed grievances, more one-on-one company-community 
solutions, and more conflict. A circular pattern has thus been established by 
which a microagreement is reached, creating conflicts when communities are 
not happy with the results or when they demand more, which in turn leads to 
another microagreement that results in another layer of conflicts, and so on. 

One-on-one development agreements between companies and communi- 
ties, without an overall development plan, have obvious negative consequences: 
they build dependence on the company and they contribute to creating per- 
verse competition and eventually conflict among the actors supposed to benefit 
from the accords. Dependence on the company presents several downsides. For 
example, it breeds a permanent state of dissatisfaction that in turn fuels latent 
conflict when communities feel increasingly dependent. It also fosters paternal- 
istic attitudes and raises questions about the future sustainability and quality of 
the services once the oil or gas license ends. This concern is being addressed 
in a few exceptional cases, such as Ecuador’s Block 16, where Spanish oil com- 
pany Repsol has a contract until 2018 and devotes one million U.S. dollars per 
year in compensation and training programs for the local Waorani Indigenous 
community. The company was considering the creation of a trust fund that 
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would continue to finance part of those expenses once its license ends.” But in 
general, these postlicense sustainability mechanisms are still rare. 

High oil prices make investing in high-risk environmentally and socially 
sensitive areas, such as the Amazon, more cost effective for companies. Fewer 
available conventional oil reserves elsewhere turn these areas into valuable op- 
tions, so companies are willing to go further in their negotiations with com- 
munities to access the reserves in their territories. Local communities try to 
use this yearning for their territories to their advantage, by increasing their de- 
mands or by threatening to take action if demands are not met. In the end, the 
quality, quantity, and sophistication of the development projects are defined by 
the market value of the oil areas rather than by local needs, because it represents 
how much the company is willing to give in exchange for accessing the oil sites. 

When large multinational companies take the lead in providing services in 
an area, the historical absence and inefficiency of the state is underscored. How 
this cycle of events affects concerned Indigenous communities’ feelings of citi- 
zenship and belonging to the broader nation remains unclear. Certainly the 
lack of government involvement for overseeing the design and long-term sus- 
tainability of a development plan that responds to the needs of the community 
does not help the situation. Ultimately, having companies as the sole interlocu- 
tors of communities in relation to the development of local services does not 
reduce tensions and conflicts. If anything, our case studies show that it contrib- 
utes to generating more conflictive situations. 

The piecemeal approach to local development is one reason many conflicts 
do not disappear and remain latent. The situation becomes more complex with 
increases in the number of oil projects that exist, the amount of social funding 
involved, and the differences in the quality of social development provided by 
the various companies. In the long run, the main concern is whether a piece- 
meal approach can generate sustainable long-term answers to social issues, 
without generating stubborn conflicts that lead to negative dynamics among 
the stakeholders involved. 


Different Approaches to Safeguards: Majors versus Juniors 


It would be wrong to judge the social and environmental performance of all oil 
companies in the same way, because each oil corporation has its own unique 
operating style. Companies differ greatly in the way they incorporate environ- 
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mental and social safeguards and on the degree of significance they grant to 
these. In negotiations with local communities, large oil companies normally de- 
vote large teams of professionals that are part of specially created community- 
relations departments. Their relatively comfortable financial situation allows 
large corporations to be much more generous in their programs to compensate 
affected communities and more thorough when it comes to monitoring the so- 
cial and environmental impacts of their operations. 

By contrast, smaller, or “junior; oil companies normally lack the financial 
muscle of their larger partners for investing in efficient Corporate Social Re- 
sponsibility policies. Perhaps most important, oil juniors, which are sometimes 
privately owned, are generally less concerned about their image, because they 
do not have to respond to shareholder scrutiny. In the same vein, national oil 
companies are typically governed by social and environmental rules of their 
country of origin that may not be the most rigorous in the market. Chinese na- 
tional oil companies, which are increasingly making their way into Latin Amer- 
ica, have built a reputation of being rather lax when it comes to incorporating 
the latest internationally acceptable social, environmental, and labor standards 
(Shankleman 2009). 

To better grasp the differences between majors and juniors it is important 
to understand how the oil industry works. Juniors tend to be primarily focused 
on the initial exploration phase of oil projects before actual reserves are found. 
These smaller companies have shorter time horizons than their larger counter- 
parts, as they expect to be bought by the big players once they discover reserves. 
So juniors tend to devote fewer resources and effort to the development of long- 
term environmental and social policies or long-lasting community relations, 
because they do not expect to spend long periods of time in the area. Their goal 
is to get quick profits. The comparative advantage of juniors is their capacity to 
enter and leave an oil area relatively easily and their willingness to operate in 
high-risk areas such as the Amazon jungle, in the hope of finding large reserve 
pools that they can then sell to the majors at a profit. This touch-and-go oper- 
ating style allows juniors to take more social and environmental risks than their 
larger counterparts. 

The way large and small oil companies operate is not exclusive to this indus- 
try, and it is probably more frequent in other extractive industries such as min- 
ing. The world became aware of this differentiated operating style in the case of 
the thirty-three miners who were trapped for seventy days in a mine in Chile in 
2010 as a result of safety negligence by the small-scale company operating the 
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mine (MacNamara and Webber 2010). The different operating styles of ma- 
jors and juniors becomes even more important in countries like Peru, Ecuador, 
and Colombia, where exploration projects are multiplying and at the beginning 
most new oil operators are juniors, particularly in high risk areas like the Ama- 
zon. A considerable number of conflicts originate during the initial exploration 
phase, and once juniors leave and larger companies come into the picture to 
start out the production phase, frustration among the community has likely al- 
ready developed. This is a consequence of juniors largely overlooking the adop- 
tion of effective community-relations policies to minimize the negative effects 
of their operations. Addressing differences from early on, rather than letting 
them build up, would greatly reduce the potential for disputes and large-scale 
conflicts down the line. Luckily, as image-conscious corporations become more 
engaged in expanding their social and environmental practices and in cleaning 
up their previous record in this respect, in the past few years they have started 
to scrutinize more closely the behavior of juniors when assessing the long-term 
risk of buying oil reserves from them. As of 2012 a large number of the oil de- 
velopments in the three countries were in the exploration phase, the prerogative 
of juniors willing to take larger risks. 

Majors have become rare in the upstream of the countries being ana- 
lyzed. The only large corporation operating by 2010 in the Amazon jungle 
was ConocoPhillips, and it was not immune to the junior company syndrome. 
Conoco entered the area by buying concessions in 2006 —five in Peru and two 
in Ecuador—from a junior company, Burlington Resources, which left a con- 
troversial social and environmental record. Conoco inherited a history of con- 
flicts, including accusations that Burlington had manipulated local Indigenous 
communities and violated their human rights. When Conoco came into the 
picture, the disputes were well advanced, particularly in Ecuador’s two blocks— 
23 and 24—where the new company was forced to put oil developments on 
hold in response to the continued opposition of local Indigenous communities. 
Subsequently, Conoco was accused by Neos and shareholders of lacking a spe- 
cific Indigenous policy and of failing to provide mechanisms for implementing 
the human rights principles it endorsed publicly (Anderson et al. 2009). 

Oil reserves that are still undeveloped and high oil prices that offset the risks 
of exploring for them in sensitive environmental and social areas like the Ama- 
zon are an attractive combination for smaller companies. Some of them decide 
to stay for the long term after the exploration phase. Some juniors operating 
in the Amazon have shown impressive growth, although output remains low 
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in comparative terms. Two of the most successful juniors in the region are Pa- 
cific Rubiales Energy Corporation and Petrominerales Limited, both with op- 
erations in Peru and Colombia. Between 2007 and 2009 Rubiales saw output 
jump from a mere 21,200 to 83,000 barrels of oil equivalent per day in just two 
years (Pacific Rubiales 2009); it became Colombia’s second largest oil producer 
through its subsidiary, Meta Petroleum. Likewise, Petrominerales increased its 
annual oil output exponentially between 2005 and 2009 and saw its production 
grow from 1,031 to 22,400 barrels per day. This performance may not be no- 
table in absolute terms, but the companies’ annual steady growth is significant. 

Of the four main oil-producing companies operating in Peru, judging by 
production and reserves, only one, Petrobras, has enough weight to compare its 
global production volumes with the world majors: Petrobras reported 2.6 mil- 
lion barrels of oil equivalent per day in 2010, compared with 2.75 million for 
Chevron and 4.45 million for ExxonMobil. Petrobras is slated to become one 
of the world majors in the medium term in light of its rapid growth, which will 
likely also mean acquiring the social and environmental standards character- 
istic of companies within that league. But for the moment, Petrobras’s pres- 
ence in Peru remains concealed behind much smaller contenders. The com- 
pany occupies only second place after Pluspetrol in terms of output, acreage, 
and reserve ratios in that country. Pluspetrol may relinquish Block 14B before 
the expiration of its contract in 2015. At that point, state-owned oil company 
Perupetro may become a partner in the development of Peru’s largest oil area 
(Gestion. pe 2012). 

Pluspetrol is an Argentine oil producer with global output of around 350,000 
barrels of oil equivalent per day, which makes it a medium-sized company. It is 
roughly seven and a half times smaller than Petrobras. Privately owned Plus- 
petrol has more freedom to maneuver than partly state-owned Petrobras when 
it comes to deciding what social and environmental policies to apply and how 
much to invest in these, a factor that has contributed to lower costs and in- 
creased operational flexibility. In Peru, Pluspetrol has enormous weight as not 
only the number one oil producer but also as the upstream operator of the 
country’s flagship natural gas project Camisea, which turned the Andean na- 
tion into Latin America’s first liquefied natural gas exporter in 2010. 

Perhaps an obvious example of the differences in corporate standards be- 
tween oil majors and smaller, often privately owned corporations such as Plus- 
petrol is that in spite of its operational significance—not just in Peru but in the 
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whole region—the Argentine company had until 2009 only one manager in 
the whole corporation in charge of its overall corporate social responsibility 
program. This remained the case even after the company had been exposed to 
conflict in its operations in the northern Peruvian Amazon Block 148/8.” Start- 
ing in 2009, after conflicts in Block 14B/8 worsened and as Camisea fell under 
increasing international scrutiny, Pluspetrol decided to create various corpo- 
rate social responsibility management units, amid resistance from older man- 
agement that considered the additional investment to be of little worth to the 
company.“ Camisea is perhaps the best example in the region of the importance 
that small- and medium-sized companies are acquiring. Most of the companies 
that run the huge Camisea development fit, at least in part, the junior company 
profile: U.S. company Hunt Oil, which leads the liquefied natural gas export 
segment of Camisea, is a (family-owned) private corporation, as are Pluspetrol 
and Tecpetrol in the upstream consortium. 

The way the oil industry is structured around juniors and majors creates 
perverse incentives because juniors actually need the high risk of conflicts to 
justify their presence. For juniors, the more risk, the higher their value, since 
they have built a niche around their performance in high risk, difficult areas. 
The survival of juniors is normally linked to a particular project. Very often 
these companies are created to develop a specific area." Sometimes, they will 
disappear once a major buys the oil or gas field. So it becomes essential for them 
that their concession be successful, and with that in mind there is always the 
temptation to take unacceptable shortcuts such as providing bribes, corrupt- 
ing officials, or neglecting to invest in social programs—even when required by 
law—to ensure the highest possible rate of return on the project, so that it will 
become attractive to possible buyers (Bray 2003, 299). 

This perverse incentive framework may change soon, as majors become 
more scrupulous in assessing the behavior of juniors they may be interested in 
acquiring. Large oil corporations typically engage in constant image checkups 
in relation to social, political, and environmental problems, and this practice 
may also extend to the juniors they acquire. For many, an example of this image 
cleanup is the Angola Partnership Initiative that Chevron launched in 2002 
to help the African country’s postconflict economic development and peace- 
building plans, after twenty-seven years of a bloody civil war that left an esti- 
mated half a million dead. Chevron is an oil pioneer in Angola, where it drilled 
the country’s first onshore well more than fifty years ago and discovered its first 
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offshore oil and gas field. Chevron’s Angola philanthropic efforts were seen by 
many as an attempt to clean up its image after headaches in Ecuador, where it has 
been accused of polluting the Amazon during oil operations there in the 1970s. 

Another example of corporate image laundering is Royal Dutch Shell, which 
discovered the giant Camisea natural gas reserves in Peru in the 1980s, in part- 
nership with then Mobile Corporation. When Shell came to Peru it was an 
image-battered company after two catastrophes in Nigeria (Sunday Times 1995) 
and in the North Sea (Agence France Press 1991). For Shell, Camisea became 
its redeeming project. The company made a public commitment to adopt the 
highest environmental and social standards and the principle of social net ben- 
efit, by which areas affected by a project should be better off once the project 
is finished. Even the company’s strongest critics said Shell showed an unprece- 
dented level of social and environmental commitment (Ross 2008, 226). Shell’s 
desire to drastically improve its image produced an exemplary social and envi- 
ronmental design for developing Camisea that continued to be implemented by 
the companies that took over the project after Shell left in 1998. However, once 
Shell was gone, Camisea was not devoid of conflict. 


The Contract of the Century 


Given the importance of Camisea for Peru and the region as a whole, the proj- 
ect’s conflict performance deserves attention. The project was portrayed as the 
key to Peru’s future energy and economic growth, so much so that it became 
known as the Contract of the Century. The year 2004 marked a turning point 
in Peru’s energy history. In September of that year, the giant Camisea natural 
gas field started production for supplying the domestic market. Later, exports 
of liquefied natural gas by 2010 turned Peru into Latin America’s first exporter 
of that product, switching the status of the country from a gas importer to a net 
exporter. The Camisea reserves are located deep in the Amazon jungle, in the 
Lower Urubamba region. According to some estimates, Camisea’s contribution 
to Peru’s gross domestic product exceeded US$4 billion in the period 2000- 
2006 and is expected to be higher than USg11 billion between 2007 and 2033 
(Zavala, Guadalupe Gómez, and Carrillo Hidalgo 2007). 

With Shell at its helm, the original consortium had spent some US$250 mil- 
lion to develop the gas field before leaving Peru in July 1998 due to disagree- 
ments with the government (New York Times 1998). Camisea was not developed 
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Camisea gas is produced mainly from six wells: San Martin 1 and 3 and Cashiriari 1 and 
3 in Block 88; and Pagoreni A and B in adjacent Block 56. Gas is piped to the Malvinas 
plant— producing 450 million cubic feet per day—built on the right bank of the 
Urubamba River. Most of Block 88 sits in the Nahua-Kugapakori Territorial Reserve, 
home to several indigenous populations, including the largest group, Machiguenga, as 
well as Nahua, Piros, and Ashaninka, among others. There are also several indigenous 
groups living in voluntary isolation and around fifteen thousand people in the area. 

Due to high environmental and social risks, the project was designated as an “offshore 
inland” development (Gonzalez Guardia 2009). All the equipment and personnel needed 
for developing the gas fields would be brought in by helicopter or boat to avoid clearing 
the forest and building roads that might encourage the migration of outsiders to the 
Indigenous territories. 

In 2000 a consortium led by Argentine oil company Pluspetrol won the rights to 
develop the upstream component of the project for a forty-year period. The downstream 
segment went to another consortium, Transportadora de Gas del Peru, led by Tecgas, 
which received a thirty-three-year contract to transport gas and gas liquids from the 
Camisea reserves in the Amazon to the capital city of Lima and to the Pacific coast. 
Tecgas is fully owned by the Techint Group, Latin America’s largest steel-making 
company and a world leader in the manufacture of seamless steel tubes (Zavala, Gomez, 
and Carrillo Hidalgo 2007). In 2002 the French-Belgian company Tractebel won the 
rights to distribute natural gas in the city of Lima and its environs. 

In 2003 the Inter-American Development Bank approved a US$135 million loan— 

a $75 million fourteen-year direct credit plus a $60 million syndicated loan—for the 
construction of the transportation phase of the gas pipelines. On the spot, the bank 
embarked in unprecedented steps to adopt the highest possible level of monitoring 

and civil society participation in Camisea and made a public commitment to publish 
all documentation related to the project. It also demanded from the government and 
the companies involved an improvement of their policies toward the environment and 
Indigenous Peoples. The conditions for granting the downstream loan included an 
unusual and innovative requirement for the upstream consortium to be in line with the 
bank’s social and environmental terms. If the upstream consortium failed to meet the 
bank’s stringent demands, then the downstream operators would be in breach of the loan 
agreement as well. 
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until the beginning of the twenty-first century. Shell had sown the seeds of what 
could turn into a model social and environmental project not only for Peru but 
also for the world. The Camisea project was to be the example of solid social 
and environmental policies that were to be followed by future oil and gas proj- 
ects in Peru’s Amazon and in Latin America as a whole. At least, that is how it 
was presented at the time. 

After Shell left, its followers had the opportunity to become known for im- 
plementing Shell’s commendable model, or, on the contrary, they could stand 
out for not being able to follow the high standards set by the Dutch company. 
The private consortium that took over from Shell kept some of the company’s 
environmental and social standards, such as burying the pipelines under- 
ground, replanting the surface with native seedlings, and treating the upstream 
development as “offshore” so that no access roads were built. Unfortunately, 
however, Camisea suffered five spills in less than a year, which tarnished the 
project’s performance and created considerable resentment among the popula- 
tion (La Republica 2006). In addition to the spills, uncertain projections about 
the future availability of natural gas for domestic consumption led to opposi- 
tion to gas exports for fear of future domestic shortages. 

The Camisea project is a good example of how large corporations, such as 
Shell, can be effective in reducing or preventing conflict by establishing effec- 
tive company policies. Camisea also shows that pressure from environmentally 
and socially sensitive consumers in the developed world can be key for ensur- 
ing compliance in remote areas. Fundamentally, Camisea highlights the vital 
role of multilateral lending institutions in ensuring that environmental and so- 
cial concerns are addressed by oil investors (see box 2). These institutions have 
adopted increasingly stringent standards in the past fifteen years as a condition 
for granting loans, although many argue the standards are not high enough 
(Gamboa, 2008). However, in spite of the critical voices, having social and en- 
vironmental demands scrutinized by outsiders is better than nothing. 

A large number of the national and smaller companies entering the Latin 
American oil industry remain outside the international lending network. They 
are not subject to scrutiny by civil society organizations, so the social and envi- 
ronmental rules they adopt may not be the most advanced. Shareholder pres- 
sure also contributes to more stringent standards, as shareholders around the 
world become more conscious of the social and environmental performance 
of the companies they invest in, as a way of monitoring the risk of their invest- 
ments. This increased interest in company performance has resulted in the de- 
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velopment of private social and environmental rating systems such as the FTSE4 
Good Socially Responsible Investment Index, which ranks companies accord- 
ing to environmental and social criteria. However, many of the junior or state- 
owned oil companies currently operating in Latin America are not publicly 
traded, so they are sheltered from shareholder demands for transparency. 

For the junior oil companies increasingly active in Latin America, gaps in 
the system allow them to get away with social and environmental standards 
that are not high enough. Pressure from larger corporations and the interna- 
tional lending community are slowly starting to change this reality, but it will 
take some time before positive results are seen. In the meantime, conflicts keep 
multiplying from the initial, usually junior-managed exploration phase, and 
become increasingly intractable as the oil or gas development moves forward. 

The final section addresses a stressor of oil conflicts unique to Colombia: 
four decades of armed confrontation with illegal armed groups. Colombia’s 
armed struggle and the effect it has on hydrocarbons-related conflicts may not 
be extrapolated to the other two countries studied in this book. For that reason, 
it deserves special attention. 


The Unique Stressor of Colombia’s Armed Struggle 


Colombia is a special case. Four decades of armed confrontation had direct ef- 
fects on its oil industry, playing a major role in triggering and extending the 
duration of oil-related conflicts with peasant, Indigenous, and Afro-Colombian 
communities. Oil developments have expanded in the past decade to areas 
characterized by the presence of active illegal armed groups. Overall, attacks 
against oil infrastructure and violence in general have been reduced during that 
time but not totally eliminated, so they remain a source of conflict. 

Oil-related conflicts in Colombia may be seen as an offshoot of the prolonged 
armed conflict, which goes back to the 1960s and has shown very high levels of 
violence. The nature of the conflict around oil in Colombia has changed with 
time and may be analyzed in two distinct periods. The initial phase, from the 
1960s to the late 1980s, was characterized by an attempt by armed rebel groups 
to fill the void left within the society by an inefficient state that failed to attend 
to the demands of the population, especially in rural areas (Fontaine 2007c, 
124-42). During this period rebels were guided by a leftist ideology, seeking 
power to resolve those historical grievances. The 1960s success of the Cuban 
Revolution was influential in expanding that ideology, and rebels found follow- 
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ers particularly in areas where land grabs by the well-off and their paramilitary 
supporters were common. 

The second phase of the conflict started at the end of the Cold War, in the 
1990s, when rebel groups began to see oil-producing areas with a more utili- 
tarian objective: as a source of funds to support their war. After the Cold War 
most rebel movements in the region disappeared, and those that remained, par- 
ticularly in Colombia, had to reinvent themselves. They no longer hoped to in- 
stall a “government of the people” They now fought for their own survival, and 
in so doing, oil became an instrument of economic subsistence. It is not sur- 
prising, then, that following the discovery of oil in the 1980s, Colombian rebel 
groups strengthened and started to expand again, by using illegal practices— 
such as the economic extortion of foreign oil companies, and clientelistic 
arrangements—for capturing government oil revenues (Echandia Castilla 1998, 
35-65). The practices of this second phase, guided by an economic rather than 
an ideological goal, support the theory of greed as a major reason for conflicts. 

Both the still active Ejército de Liberación Nacional (ELN) and the largest 
guerrilla group, Fuerzas Armadas Revolucionarias de Colombia (FARC), have 
repeatedly attacked oil infrastructure and used kidnapping and extortion tac- 
tics such as the charging of “war taxes” on oil companies to finance their activi- 
ties. Rebels have also been known for reaping oil royalty revenues from munici- 
palities. In response to the guerrilla attacks, the government increased funding 
to military and paramilitary groups, and private security forces proliferated in 
the 1980s and 1990s to defend the oil infrastructure. 

These parallel forces, with a mandate to protect oil infrastructure, have been 
known to commit illegal actions similar to the rebels’. The paramilitary has 
long been accused of being at the forefront of Colombia's illegal commercializa- 
tion of gasoline, which they allegedly use as a source of financing (Semana.com 
2002). In the northern gas-producing province of Guajira, on the border with 
Venezuela, paramilitary forces are said to be in control. They have been accused 
of illegally managing imports of gasoline from Venezuela, through brutal extor- 
tions and killings at the expense of the local population, which is dominated by 
the Wayuu, Colombia's largest native tribe (Kraul, 2008). Paramilitary groups 
often try to push guerrillas away from lucrative oil-producing areas, seeking to 
prevent them from extracting an oil tax from companies, which they and the 
military allegedly charge instead (Wirpsa and Dunning 2004). This dynamic 
has led to increasing violence and often abuses against the local population, as 
paramilitary groups in particular have been accused of committing atrocious 
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human rights abuses against irregular armed forces, in the name of military 
protection. In the words of Scott Pearce (2002, 9), the paramilitary “were ef- 
fectively mercenaries used to silence political opponents and preserve the eco- 
nomic position of their patrons.” Paramilitary groups are believed to be un- 
scrupulous in their actions. In some oil-producing areas, such as the province 
of Arauca, the army and paramilitary groups even joined forces with the ELN in 
opposition to their common enemy, the FARC (Semana.com 2009). 

Violent attacks on oil infrastructure have social and environmental conse- 
quences that contribute to an extremely high toll on the population living in 
the oil-producing provinces. Not surprisingly, violence indicators are higher 
than the national average in oil-producing regions, because wherever there are 
oil reserves there are armed groups fighting for control, and the local civil- 
ian population is caught in between (Pearce 2002, 17). Violence has led to the 
massive expulsion of peasant communities from oil-producing areas, adding 
to the country’s overall enormous numbers of displaced populations from the 
armed conflict. Official figures set the number of displaced persons throughout 
the country at a little more than three million in 2009, while civil society esti- 
mated them to be closer to four million. Back then, Colombia had the world’s 
second-largest displaced person crisis, after Sudan (McDougall 2010, 6). 

Sometimes, civilians are co-opted or forced to contribute to the cause of one 
group or the other. Given the daily dangers they confront, populations living in 
oil-producing areas often harbor deep hatred toward oil activities, which they 
blame for bringing violence to their lands. It is common for local populations 
to believe that the government and oil companies are allied in trying to take 
their oil-rich lands away from them and develop the resources to their advan- 
tage. In addition, rebel groups are thought to have lost much of their initial ap- 
peal among local populations that have been directly affected by their violent 
actions. 


La Flauta 


The Caño Limón oil pipeline stretches for 477 miles across eight departments, 
from Colombia's Caño Limón field in the northeastern department of Arauca 
to the Caribbean port of Coveñas. The 900,000-barrel-per-day capacity con- 
duit is the factual emblem of Colombia's oil potential. In 1986 Colombia started 
exporting oil through the Caño Limón pipeline, and it was that year that the 
South American country entered the map of world oil-exporting nations. 
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Not only is Caño Limón an oil icon in Colombia, it also bears unfortunate 
political weight in the country’s forty-year armed conflict. The pipeline became 
a strategic target for guerrilla groups since it first started operating almost three 
decades ago. In fact, Colombians call it la flauta (the flute) for the number of 
holes it withstood during various attacks throughout the years. Other pipelines 
have also been attacked, though less frequently (MiPutumayo.com 2011). The 
Colombian ombudsman reported a total of 4,101 attacks to the country’s main 
oil transport lines between 1986 and 2001. During the same period Caño Limón 
was attacked 714 times, which resulted in a loss of 2.116 million barrels of oil and 
cost roughly US$130 million to repair (Office of the Ombudsman 2008a, 5-7). 
Attacks on oil infrastructure, particularly the Caño Limón, have become so fre- 
quent that state-owned oil company Ecopetrol devotes a special section of its 
yearly reports to information about them. 

Attacks on oil infrastructure were not uncommon during the early stages of 
the guerrilla movement when Colombia was not yet an important producer. At 
the start of the guerrilla movement, in the 1960s and 1970s, the state structure 
was very weak and government actions were to a large extent monopolized by the 
two major political parties — Conservative and Liberal—that shared the power. 
The guerrilla movements of the time tried to capitalize on the lower echelons of 
the society that fell between the cracks of this unspoken power-sharing agree- 
ment among the elites. Many scholars attribute the spread of Colombia’s guer- 
rilla movement to the power dynamic between the ruling elite and the major- 
ity of poor or low middle-class origin who were excluded (Leal Buitrago 1991). 

Later, in the 1980s, the rebels changed strategies and abandoned their initial 
goal of achieving territorial control. Instead, the insurgent groups aimed now 
for the control of strategic areas to ensure their economic survival (Echandia 
Castilla and Bechara Gómez 2006). The new discoveries of very promising oil 
reservoirs toward the end of the 1980s and beginning of the 1990s, and the in- 
frastructure built around them, provided a new potential for income. As a con- 
sequence, guerrilla groups in the 1990s increased their presence in departments 
of strategic oil value, and violent actions started to multiply around oil instal- 
lations. The ELN was especially active in the Arauca department, home to the 
Caño Limon field, until the end of the 1990s, when the FARC took a more active 
role (Vicepresidencia 2002). Tactics employed for accessing revenues included 
kidnappings, intimidation, attacks on infrastructure, and oil theft. 

The departments of Casanare, Arauca, and Meta were the three main oil- 
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producing areas in the country between 2007 and 2009. During those years 
the last two departments were centers of major armed confrontation. Even in 
2009, when the armed conflict in Colombia in general showed signs of wind- 
ing down, Arauca and Meta still experienced intense fighting. The Cusiana- 
Cupiagua fields, one of the largest oil- and gas-producing areas in Colombia, 
are located in the department of Casanare, where armed confrontations have 
been less intense than in the other two departments. 

The U.S. government devoted US$99 million to fund equipment and pro- 
vide training to Colombian military personnel as part of an infrastructure se- 
curity strategy in the department of Arauca (U.S. Government 2005). Ecopetrol 
and U.S. oil company Occidental Petroleum contributed another US$8.65 mil- 
lion and participated in the design of community-development programs in 
that department. Occidental is the operator of the Caño Limón field and one of 
the partners in the pipeline—together with Ecopetrol and Repsol. 

To protect Caño Limón from attacks, Occidental engaged the protection 
of the Colombian Army through the U.S.-funded program to enhance infra- 
structure security (U.S. Government 2005). Special army units were created and 
funded solely to protect oil infrastructure. The Eighteenth Army Brigade, whose 
coat of arms includes an armed military man and an oil well, was charged with 
looking after Caño Limón. While the security plan helped to reduce attacks on 
the Caño Limón pipeline, it also derailed when the brigade was linked to abuses 
in cooperation with paramilitary groups, including kidnapping and killing sus- 
pected guerrilla followers. Occidental became particularly vulnerable after news 
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reports linked the company with a violent attack on a village close to its oper- 
ations in Caño Limón, where eleven adults and seven children were reported 
dead (Miller 2002). 

The provision of oil infrastructure security has by some accounts contrib- 
uted to reducing the number of guerrilla attacks on oil pipelines in general, 
and particularly on Caño Limón, which experienced 13 incidents in 2010, down 
from 170 in 2001 (Kraul 2011). On the other hand, the new infrastructure secu- 
rity scheme caused a shift in the type and geography of the attacks, and, most 
important, it opened up a whole new range of conflicts that added to Colom- 
bia’s already complex armed confrontation. Increased security in the Arauca 
portion of the Cafio Limon pipeline caused attacks to shift to the section of 
the line that crosses the department of Norte de Santander. In addition, there 
has been a change in the modality of the attacks, with more strikes on the elec- 
trical grid that feeds the pipeline, as opposed to the pipe itself (U.S. Govern- 
ment 2005). 

One of the mechanisms for improving the security of oil infrastructure is the 
payment of what is known as a “war tax” or “security quotas” by companies to 
illegal groups to avoid attacks. This practice started a sort of witch hunt among 
the population in search of those linked to the groups, which soon resulted in 
a considerable increase of homicides, massacres, death threats, and other vio- 
lent activities (United Nations General Assembly 2008). Other security mecha- 
nisms were organized around private security groups that in Colombia may in- 
clude right-wing paramilitary organizations, which have historically described 
themselves as opposing the country’s leftist guerrilla movements. At the local 
level hydrocarbons conflicts in Colombia show similar triggering elements as in 
Peru and Ecuador, such as weak consultation processes, governance inefficien- 
cies, and legal limitations. But in practice, the armed confrontation is the main 
stressor of oil conflicts. 


SUMMARY 


The existence of stress elements mainly related to the behavior of the stakehold- 
ers involved in hydrocarbons projects may contribute to fomenting conflict. 
Sometimes, when these stressors are not resolved in a timely manner, the dis- 
putes tend to become violent or to drag out over time. All actors involved in oil 
and gas conflicts have a responsibility to try to solve disputes, because each one 
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usually contributes, directly or indirectly, to the buildup of the circumstances 
that lead to the conflict. 

Sometimes, divisions within Indigenous communities, or between commu- 
nities and their umbrella organization, prevent the development of a united 
front with respect to an oil project, resulting in conflictive relations. Similarly, 
differences among members of the civil society active in a specific oil-producing 
area or agendas of NGos that do not quite reflect local needs may end up exac- 
erbating the conflict. Likewise, when oil companies fail to adopt sound social 
and environmental safeguards, local communities react and their frustrations 
may lead to conflict. In the same vein, in the absence of development projects 
designed in a participatory way for the benefit of the communities affected by 
the oil project, oil or gas revenues may be misspent, which in turn may lead to 
conflict. 

What differentiates the conflict stressors described in this chapter from the 
structural flaws analyzed in chapter 3 is that in the case of the former solutions 
can be more readily available and easier to apply if the parties involved in the 
conflict are willing to do so. Conflict mitigation may be achieved more rap- 
idly than in the presence of structural flaws, which call for more complex and 
deeper institutional changes. The presence of credible institutional mediation 
goes a long way in mitigating the conflict stressors described in this chapter 
in a relatively short period. Assertive government involvement in every stage 
of the oil project from the beginning can contribute to conflict prevention by 
granting a sense of legitimacy to the project while reducing the feeling of iso- 
lation among the community. Having an in-depth knowledge of the context in 
which the conflict developed is a must for trying to solve or prevent disputes. 
But in the end, finding a permanent solution to a dispute typically depends on 
the readiness of the stakeholders involved to take the necessary steps in that 
direction. 


CONCLUSION 


FROM 2000 TO 2010 Latin America experienced an unprecedented increase 
in the number of conflicts related to natural resources in general and oil and gas 
in particular. This tendency has been especially pronounced in Peru, and to a 
lesser extent in Ecuador and Colombia. Many of the disputes were related to oil 
and natural gas reserves located in the Amazon basin and its surrounding areas, 
home to large numbers of Indigenous Peoples. These historically marginalized 
groups have for years maintained numerous grievances that have largely gone 
unnoticed by the rest of the population. A rapidly developing and increasingly 
assertive movement of Indigenous Peoples across Latin America is demanding 
improved living conditions, more political representation, and recognition of 
their specific cultural identity. They are questioning the benefits of the prolif- 
eration of oil and gas developments in the areas they inhabit and are increas- 
ingly demanding a fair share of the profits. Their struggle for acceptance has 
been further legitimized by growing international appreciation of their cultural 
uniqueness and recognition of their rights. 

In this context, local conflicts around extractive industries in the Amazon 
carry a political significance that goes far beyond ensuring an equitable distri- 
bution of economic benefits. The growing number of local conflicts related to 
oil and gas development opens up a broad range of unresolved questions that 
have cultural, political, and economic dimensions: How will Indigenous pop- 
ulations be integrated in Latin American societies in the future? What will be 
the terms of the social contract currently being reshaped between Indigenous 
communities and the rest of society? Are governments and Latin American so- 
cieties ready to recognize the cultural and economic distinctiveness of the vari- 
ous Indigenous communities living in large extensions of their territory, even 
if this recognition might mean a redefinition or change of approach to natural 
resource development? 

Our study recognizes that the volatile political dimension of oil-related con- 
flicts makes it difficult to find definitive answers to questions and to solve dis- 
putes. However, our research identified several areas for improving the per- 
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formance of state institutions and for adopting more efficient management 
practices in the oil and gas industries that could go a long way in mitigating 
conflicts in a relatively short time frame, including the participation of a well- 
respected entity to facilitate dialogue; the implementation of participatory 
mechanisms for designing local development projects; the optimization of the 
process of oil revenue distribution; and the completion of social and environ- 
mental mappings of the areas to be developed prior to the granting of licenses. 
These steps could occur while long-term political decisions related to the inclu- 
sion of Indigenous communities are being considered and discussed. 

Our research identifies various causes of oil- and gas-related conflicts, which 
we have divided in two groups. The first group consists of structural flaws em- 
bedded in the institutional and legal framework of the three countries under 
review. The second group includes stressors from the group dynamics of the 
stakeholders involved that contribute to escalating the conflicts. This second 
group of conflict stressors is easier to address, as long as the stakeholders in- 
volved are ready to agree on modifying certain patterns of behavior and actions 
that exacerbate the disputes. 

By contrast, resolving the structural flaws that contribute to conflicts is com- 
plex and time consuming. It would entail the reform of institutional and legal 
systems that have been accepted and applied, even if ineffectively, by a wide 
variety of stakeholders for decades. Furthermore, modifying these structural 
flaws would in some cases call for a political commitment to reform that soci- 
eties may not be ready to make. Among these stubborn institutional flaws, the 
decentralization process adopted by the three countries studied in this research 
incorporates some of the most pressing governance failures that need to be ad- 
dressed, in particular poor local management of new oil revenues, corruption 
and clientelistic behavior within local governments, the weak presence of the 
central government in oil and gas development areas, and miscommunication 
or poor coordination between different government agencies in charge of local 
social and economic development processes. Fiscal decentralization has often 
transferred the governance flaws of the central administration to the regional 
or local areas where the oil or gas projects are being developed. These effects of 
the decentralization process need to be rapidly addressed to prevent them from 
spreading further through the different subnational government levels. 

The legal framework that governs the oil and gas industries is also highly 
problematic. Often poorly implemented, laws can overlap or become overabun- 
dant. They are also frequently modified to accommodate short-term needs. 
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Legal mechanisms for solving hydrocarbons disputes can be convoluted and 
slow, and not always effective. Most important, the countries studied for this re- 
search lack effective local and territorial planning for defining areas that may be 
apt for oil or gas development and those that should be protected due to their 
social or environmental characteristics. All of this contributes to the intensifi- 
cation of local conflicts and to a generalized tendency to bring disputes to in- 
ternational courts rather than domestic tribunals, with the hope of achieving 
faster resolution abroad. 

There is still an opportunity for obtaining a relatively rapid beneficial im- 
pact by addressing the more transient, second group of conflict stressors. Our 
research found examples of changes in attitudes, or in the modus operandi of 
stakeholders, that contributed to mitigating the intensity of oil conflicts. In Ec- 
uador, for example, the adoption of a unified front by the Indigenous move- 
ment resulted in a positive resolution of conflictive situations with regard to oil 
developments. Likewise, sound corporate practices and sustained supervision 
by multilateral institutions of Peru’s Camisea natural gas project ensured rela- 
tively high social and environmental safeguards from the start and resulted in 
the long-term establishment of effective conflict management practices. An- 
other relatively straightforward step that could contribute to reducing or con- 
taining the number of conflicts in the short term is the involvement of rec- 
ognized institutions, or even personalities, that enjoy a solid popular backing 
to act as mediators. The best example of a positive institutional intervention 
in the region is that of Peru’s Office of the Ombudsman, whose actions have 
been praised for success in resolving disputes and in some cases averting con- 
flicts altogether by creating a space for dialogue. In the same vein, various rul- 
ings by Colombia’s Constitutional Court that ensured adequate attention to the 
claims of Indigenous communities had important beneficial impacts in settling 
or even preventing oil conflicts. 

This is not to say that addressing the second group of conflict stressors is a 
simple process, devoid of difficulties. But it is a good first step that could have 
tangible results in a relatively short period, particularly if instituted as a preven- 
tive measure prior to a conflict. Early action could help to challenge the per- 
ception of abandonment among the affected population, while contributing al- 
ternative solutions to differences of opinion. Once a conflict has developed, it 
is difficult to defuse. Instead, with the adoption of early conflict alert signals, 
disputes might be avoided or mitigated through the mechanisms set in motion 
prior to the conflict. Overall, however, we found that there is still a lack of a 
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general commitment to devote enough effort, financial resources, and political 
will to address this second group of conflict triggers in a way that could have 
rapid, short-term results. This reluctance is even greater with regard to adopt- 
ing a conflict-prevention agenda prior to an actual dispute. 

Conflict-prevention policies adopted when the oil or gas projects are being 
designed are key for avoiding large-scale disputes during the exploration or pro- 
duction phases of the project. A solid conflict-prevention policy should build 
on a detailed understanding of the social and cultural framework that charac- 
terizes the project’s area of influence. Conflicts related to oil and gas are usu- 
ally influenced by the historical, social, and cultural context of the population 
most affected by the project. Memories of past contamination or noncompli- 
ance by previous stakeholders, a history of local opposition to oil projects, or 
the knowledge of past grievances expressed by a nearby community may fore- 
shadow strong opposition to oil or gas activities in a specific territory. Natural 
resource conflicts are largely influenced by perceptions, which are to a large ex- 
tent defined through the lens of these factors. Often, conflicts break out when 
a community perceives future risks in being exposed to an oil or gas project, 
long before an actual threat from the project materializes. A thorough under- 
standing early on of the sociocultural and historical framework that surrounds 
an oil or gas project is essential to build early dispute-prevention mechanisms. 

Not all stakeholders carry the same weight when it comes to influencing 
the development of oil or gas conflicts. The role of the central government is 
unique and can serve to mitigate conflicts, but it can also have the insidious ef- 
fect of triggering more disputes if the issues that started the differences are not 
properly and promptly addressed. Oil-related conflicts may be exacerbated by 
action or inaction on the part of the central government. Conflicts may come as 
a consequence of decisions on the part of the authorities contrary to the wishes 
of the communities. But it is very common for disputes to escalate when there 
is not enough central government involvement, precisely due to frustration 
among the affected population, which feels abandoned by the state. Conflict- 
prevention mechanisms in place before the start-up of oil or gas activities in a 
particular area can help to address this feeling of neglect. 

The involvement of central government authorities during negotiations be- 
tween local communities and oil companies is essential for various reasons, 
among them to ensure that rules and regulations are respected, to grant legiti- 
macy to the process, to act as arbiters when differences arise, or simply to send 
a message of recognition to largely forgotten communities. Our review of cases 
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shows that the absence of the central authorities in these situations is often an 
important contributor to conflicts. 

The behavior of the other stakeholders can also act as a conflict stressor 
within the second group of oil-related triggers. The type of companies involved 
and the social responsibility policies they adopt may tilt the balance toward 
the resolution or the aggravation of differences. The Western majors that were 
historically the main players in the oil and gas industries worldwide have been 
gradually giving way to state-owned counterparts or to smaller players that 
sometimes have questionable environmental and social practices. This research 
has plenty of examples of the effect on the development of oil conflicts from di- 
verse social and environmental corporate attitudes. Likewise, the degree of ac- 
tivism of communities affected by hydrocarbons projects and the style of action 
adopted by the civil society involved in the area both play a fundamental role in 
the development of oil conflicts. 

Our study has identified a number of reforms and actions that we believe 
could address the second group of more transient conflict triggers and could 
contribute to solutions for oil- and gas-related conflicts in these countries in a 
relatively short period. Among these is the adoption of well-designed territo- 
rial planning to identify areas that may be open to extractive activities and re- 
gions that should remain shielded from such activity. This mapping of extrac- 
tive areas within the borders of a particular country could be used as the basis 
for long-term decisions by all the stakeholders, particularly with regard to the 
granting of oil or gas concessions. 

Another important action for mitigating oil conflicts would be to ensure the 
improvement of existing revenue distribution mechanisms so that oil profits 
make their way back to the producing regions. Parallel to that, local develop- 
ment projects to be funded with the new oil income should be designed early 
on in a transparent way, with the participation of local communities. This ac- 
tion would strengthen the local government’s accountability in the design and 
implementation of local development policies. In this context, the authorities 
should also monitor that social actions taken by companies remain within the 
framework of the development plans previously designed locally with the par- 
ticipation of the affected communities. This would guarantee that responsibility 
for the plans and for monitoring their implementation are evenly shared among 
the different actors. 

An analysis of available institutional mediation in the three countries re- 
searched for this book show that Peru and Colombia have relatively effective 
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mechanisms for addressing oil- and gas-related conflicts. The Peruvian Office 
of the Ombudsman and the Constitutional Court of Colombia can both serve 
as inspiration for the incorporation of agile and effective elements to institu- 
tional mediation mechanisms, which could in turn help to reduce the num- 
ber and intensity of oil-related conflicts. Both institutions are generally well 
regarded by local communities affected by oil projects, and this is an essen- 
tial condition for their successful intervention. Ensuring the existence of clear 
consultation policies and well-designed laws and regulations, and their proper 
implementation by all stakeholders, would greatly contribute to mitigating oil- 
related conflicts. Our analysis shows that existing consultation mechanisms are 
not as effective as they should be in the countries we studied, and that is a con- 
stant source of conflict. Perhaps the foundations of the consultation process as 
stated by the 1L0 Convention 169 should be revisited to make the process more 
effective. 

Our research also shows that smaller junior oil companies do not always ad- 
equately apply appropriate social and environmental safeguards when operat- 
ing in the three countries under review. Monitoring of their operations should 
be reinforced, perhaps through the development of a peer review mechanism 
among companies, that could serve to detect flaws in the system of safeguards. 
Finally, coordinated efforts should be geared toward strengthening the capacity 
of the Indigenous Peoples movement so that they may effectively contribute to 
company monitoring and improve their proficiency during complex negotia- 
tions and legal proceedings with companies. 

These recommendations are obviously not easy to implement. Our case 
studies show that they must be adapted to each specific country and local con- 
text for them to be successful in the long term. Most important, a comprehen- 
sive commitment to these recommendations from the various actors involved 
would be necessary to guarantee their success. The violence shown during 
some recent conflicts, particularly the Bagua events in Peru in 2009, evidences 
the potential destabilizing force of these disputes unless they are properly and 
swiftly addressed. This is particularly true given Latin American countries’ im- 
perfect and still relatively fragile institutions and their recent history of bloody 


rebel movements. 
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NOTES 


Introduction 


1. There is no universal definition of “Indigenous Peoples” This book adopts the 
most commonly cited definition by José R. Martinez Cobo, the special rapporteur of the 
Sub-Commission on Prevention of Discrimination and Protection of Minorities. Cobo 
defines Indigenous communities, peoples, and nations as “those which, having a histori- 
cal continuity with pre-invasion and pre-colonial societies that developed on their ter- 
ritories, consider themselves distinct from other sectors of the societies now prevailing 
in those territories, or parts of them. They form at present nondominant sectors of so- 
ciety and are determined to preserve, develop and transmit to future generations their 
ancestral territories, and their ethnic identity, as the basis of their continued existence 
as peoples, in accordance with their own cultural patterns, social institutions and legal 
systems” (1987, 7 adds. 1-4). 

2. The term hydrocarbons refers to both oil and gas. 

3. Among some of the classic works that make a connection between civil war and 
natural resources are Bannon and Collier (2003) and Ballentine and Nitzschke (2005). 

4. The Bolivarian Alliance for the Americas was created by Chavez in 2004 as an al- 
ternative to U.S.-sponsored trade relations in the hemisphere. Member countries include 
Cuba, Bolivia, and Ecuador. 


5. Departments in Latin America are equivalent to states in the United States. 


Chapter 1. Tracing Oil- and Gas-Related Conflicts 


1. OPEC is an intergovernmental organization formed by the world’s largest oil- 
producing countries responsible for some 40 percent of world oil production. Of its 
twelve member countries, half are from the Middle East: Iran, Iraq, Kuwait, Qatar, Saudi 
Arabia, and United Arab Emirates. Among the rest there are four from Africa: Alge- 
ria, Angola, Nigeria, and Libya; and two from South America: Venezuela and Ecuador. 

2. The definition of nonconventional oil in this book refers to crude that is not eas- 
ily found and that usually requires more costly techniques than conventional oil to be 
extracted. 

3. Peru’s national census does not identify or quantify its population according to 


ethnic or Indigenous origins, but only with regard to its native language. Indigenous 
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Peoples are not recognized as such by Peruvian law, as they were merged into farming 
communities in the Andes and the coast and native communities in the Amazon. This 
creates a vacuum of information that probably explains the large disparities of the per- 
centages of the population considered Indigenous: 13 percent versus 30 percent accord- 
ing to official and nonofficial figures, respectively (UNICEF-FUNPROEIB Andes 2009). 

4. The name in Spanish of the first oil worker’s union was Sociedad Union Obrera, 
which later became Union Sindical Obrera. 

5. Initially, the Negritos and Lobitos fields were owned by two UK companies: Lon- 
don and Pacific Petroleum, and Lobitos Oilfields, respectively. They were later bought 
by Standard Oil in 1913. Zorritos was operated by a company called Piaggio, which had 
been created by an immigrant merchant who settled in Callao on the Pacific coast. 

6. Ecuador left OPEC in 1992 and returned in 2007. 

7. In 1974 and 1975 decrees 2310 and 743 excluded private investments in the oil indus- 
try. The decrees established that only Ecopetrol would be allowed to explore and develop 
oil in the future, either on its own or in association with other companies. 

8. Decree 1760 passed in 2003 created the Agencia Nacional de Hidrocarburos, and 
Law 1118 passed in 2006 authorized the partial privatization of Ecopetrol. The company 
sold 10 percent of its shares in an initial public offering in 2007. 

9. These laws include the Law of Foreign Investment (Ley de la Inversión Extranjera), 
Legislative Decree 662; the Framework Law for the Increase of Private Investment (Ley 
Marco para el Crecimiento de la Inversión Privada), Legislative Decree 757; and the Law 
for the Promotion of Private Investment in Public Service Infrastructure Work (Ley de 
Promoción a la Inversión Privada en Obras Públicas de Infrastructura de Servicios Pú- 


blicos, TUO approved by Supreme Decree 059-96-Pcm (Proinversión 2011). 


Chapter 2. Indigenous Peoples and Natural Resource Development 


1. Particularly innovative were three Constitutional Court rulings concerning cus- 
tomary law in relation to Indigenous groups, pursuant to Article 246 of the 1991 Consti- 
tution. This article delegates the exercise of judicial functions to authorities within na- 
tive territorial areas, in accordance to their own rules and procedures, as long as these 
are not contrary to the constitution and laws of the republic. According to the constitu- 
tion, the law has to establish the forms of coordination of this special Indigenous juris- 
diction with the national judicial system. 

2. The UN Declaration on the Rights of Indigenous Peoples was adopted by Gen- 
eral Assembly Resolution 61/295 on September 13, 2007. Initially, a total of 143 countries 
voted in favor, 4 against, and 11 abstained. The 4 states that opposed it were Australia, 
Canada, New Zealand, and the United States. Australia finally endorsed the declaration 


in 2009; and New Zealand, the United States, and Canada did so in 2010. 
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3. The Gini coefficient is a number between zero and one that measures the degree of 
income inequality in a given society. A zero coefficient reflects a society where everyone 
receives exactly the same share, and a level one coefficient is when one member would 


get all the income and the rest none. 


Chapter 3. Structural Causes of Local Conflicts 


1. Law 27506 of 2001, known as “Canon Law,’ established the distribution of natural 
resource revenues among regional and local governments. Supreme Decree 005-2002-EF, 
passed in 2002, developed six different types of Canon to be charged according to the 
various natural resource-based economic activities: mining, gas, oil, hydroelectric 
power, forestry and fishing. 

2. The three departments receive 45 percent of all royalty revenues in the following 
proportion: Casanare (7o percent), Arauca (60 percent), and Meta (20 percent). De- 
cree 1747 of 1995 established the following minimum goals: 1 percent infant mortality; 
100 percent basic health coverage; 90 percent access to education; and 70 percent sup- 
ply of drinking water. 

3. Two of the main laws governing national parks extensively address the issue of 
Indigenous protected areas—the Law 2 of 1959: Which Dictates Norms for the Na- 
tion’s Forestry Economics and Renewable Natural Resource Conservation (Por el Cual 
se Dictan Normas sobre Economía Forestal de la Nación y Conservación de Recursos 
Naturales Renovables); and Decree 2811 of 1974: Which Dictates the National Code of 
Renewable Natural Resources and Environmental Protection (Por el Cual se Dicta el 
Código Nacional de Recursos Naturales Renovables y de Protección al Medio Ambi- 
ente), from Colombia's 1991 Constitution and its 2005 amendments, arts. 63, 286, 287, 
329, 330. 

4. Interview with Indigenous leader in Iquitos, Peru, March 2010. 

5. Supreme Decree 017-96-AG, published on October 19, 1996, implements article 7 
of Law 26505. The decree was modified by Supreme Decree 015-2003-AG, published on 
May 7, 2003. 

6. Interview with Oleoducto de Crudos Pesados (ocr) official, April 2010. 

7. Inter-American Convention on Human Rights, Pact of San José, Costa Rica, B-32, 
art. 21; IACHR 2012, arts. 341.2, 341.3, 341.4 (translation by author). 


8. IACHR 2012, art. 220 (translation by author). 


Chapter 4. Transient Triggers of Local Conflicts 


1. In 1991 Judith Kimberling wrote Amazon Crude, a book that became the first writ- 


ten chronicle about the environmental and social effects of the Texaco oil development 
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in Ecuador. Around that time, the campaign Amazonia por la Vida was organized by 
various national and international environmental organizations to protect the Amazon 
forest. 

2. Interview with Talisman representatives, Peru, February 2010. 

3. Interview with Pitiur Unti Saant, leader from the Achuar community and elder 
from Unkum, a community that lives in the area of Block 64, close to the Ecuadorean 
border, where Talisman was exploring for oil, March 2010. 

4. The International Labor Organization Indigenous and Tribal Peoples in Indepen- 
dent Countries Convention 169 came into force in 1991. Peru’s 1993 ratification is Leg- 
islative Resolution No. 26253; Colombia’s 1991 ratification is Law 21; and Ecuador’s 1998 
ratification was Executive Decree 1387. The UN declaration came into force in 2007. 

5. For Ecuador, see the National Constitution (2008), arts. 57, 398, 407; Executive De- 
cree 1040 (2008); Environmental Law 37 (1999), art. 28. For Colombia, see Law 21 (1991); 
Law 99 (1993); Decree 1320 (1998); Decree 200 (2003); Decree 1220 (2005). For Peru, see 
Law 26300 (modified by Supreme Decrees 002-2009, 012-2008-EM, and 015-2006, and 
Ministerial Resolution 571-2008); Supreme Decree 012-2008 EM (2008); Consultation 
Law (2010); Law 28611 (2005). 

6. See United Nations (2007), arts. 10, 11(2), 19, 28(1), 29(2), and 32(2). 

7. For Peru, see Supreme Decree 046-93-EM, passed in 1993. For Colombia, see Law 
99, passed in 1993, and Decree 1220, passed in 2005. For Ecuador, see Executive Decree 
1215, passed in 2001. 

8. Citizen participation in hydrocarbons activities in Peru is defined by several laws 
and regulations: Lineamientos para la Participación Ciudadana en las Actividades de 
Hidrocarburos, Ministerial Resolution 571-2008-MEM-DM; Reglamento de Protección 
Ambiental en las Actividades de Hidrocarburos, Supreme Decree 015-2006-EM; Regla- 
mento de Participación Ciudadana para la Realización de Actividades de Hidrocarbu- 
ros, Supreme Decree 012-2008-EM: and ILO Convention 169. 

9. Interviews with various government officials, Lima, Iquitos, Madre de Dios, 
2007-11. 

10. Interview with Beatriz Merino, ombudsman, New York, April 2009. 

11. Indigenous federations located on the border with Ecuador and Colombia op- 
posed the arrival of Brazilian oil company Petrobras to develop Block 117, located in their 
territory (Office of the Ombudsman 20094, 253). 

12. The gas plant belongs to the Consorcio Terminales Gmt-Terminal Ilo. The con- 
tamination fears were related to Block 155, located in the province of Moho, where Ar- 
gentine oil company Pluspetrol has an oil development license (Office of the Ombuds- 
man 2009a, 259). 

13. Usually the term “major” refers to the largest privately owned oil companies in 
terms of production and reserves, revenues, market capitalization, and cash flow. Today, 


those companies include Chevron (United States), Bp (United Kingdom), ExxonMobil 
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(United Kingdom), Total (French), Royal Dutch Shell (United Kingdom and Holland), 
and Conoco (United States). 

14. Interview with company officials, Ecuador, March, 2010. 

15. Blocks 8/8x and 14B were transferred from Occidental Petroleum to Pluspetrol in 
1996 and 2001, respectively. 

16. Interviews with company officials, Buenos Aires, 2009-10. 

17. Colombia’s second largest producing company, Meta Petroleum Limited, was cre- 
ated to develop oil specifically from the Rubiales and the Piriri oil fields in Colombia’s 


Llanos basin. 
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95-97. See also NGOs 


[176] INDEX 
guerrilla attacks. See paramilitary groups 
Gulf Oil: Barco concession development 
by, 19; CEPE (Ecuador) takes over 60 
percent of Lago Agrio concession 
from, 20-21; Petroecuador takes full 
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96, 101; search for representative 
voices, 105 

Indigenous identity: Colombian 
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convention 169 in oil and gas disputes 
involving, 41, 42, 44, 77, 79, 106, 107, 
108, 109; institutional mediation 
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oil-related disputes and role of, 1-3, 
17, 36-52, 138; research on mitigating 
oil-related conflicts with, 138-43; self- 
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confrontations (2009; Peru) demands 
for, 79, 82, 84, 108-9; continued 
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inclusion of Indigenous Peoples in, 
45-50; Middle Eastern oil reserves 
versus those in, 35; oil and gas 
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local oil-related conflicts: Colombia's 
approach to Indigenous context 
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and corporate image concerns of, 
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Morales, Evo, 5 

multiculturalism: versus assimilation, 
47-50, 83-84; comprehensive theory 
of justice for state of, 43; consequences 
of government reluctance to accept, 
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Yasuni National Park (Ecuador), 15, 21, 
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Office of the Ombudsman role in, 10, 
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as generators of domestic, 78-82; 
ownership of subsoil in, 70-73, 71t; 
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Oil (U.S.), 127; Leonard Exploration 
Company (later Standard Oil; U.S.), 
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Occidental Petroleum (Oxy; U.S.), 
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91, 99, 126-27, 129b; Repsol (Spain), 
122-23; Royal Dutch Shell (Europe), 
17-18, 128, 130; Talisman (Canada), 
93-94; Tecgas, 129b; Tecpetrol, 127; 
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oil-related disputes (continued) 
of intensity of, 8t. See also local oil- 
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development of hydrocarbons, 5-6; 
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Ombudsman of 
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(Canada), 126 

paramilitary groups: Caño Limon oil 
pipeline attacks by, 133-36; human 
rights abuses by, 133; oil production 
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Shining Path, 62, 93; violence and 
kidnapping of oil workers by, 17, 25, 
96, 131-33; “war tax” extortion by, 132, 
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of, 13-14, 14m; as Andean country, 15; 
Asociación Interétnica de Desarrollo 
de la Selva Peruana (AIDESEP) lawsuit 
against, 69; Chaco War (1832-1935) 


between Ecuador and, 16; fiscal 


decentralization in, 56-62, 64; foreign 
direct investment (EDI) in, 27, 30-31; 
free trade agreement of, with China 
(2009), 29; Indigenous uprising 
(1780) in, 37; natural gas production 
(2001-11) in, 34g; oil and gas reserves 
(2011) of, 32t, 33; oil imports to, 27, 28; 
oil-related border conflicts between 
Ecuador and, 16; percentage of South 
America’s oil production (2011) 
by, 33g; rubber industry of, 37-38; 
Shining Path in, 62, 93; Transparency 
International Corruption Perceptions 
Index (2010) on, 47 

—government of: corruption prevention 
in, 60, 61; fiscal decentralization 
by, 56-62; Indigenous People’s 
accusations against, 1-2; political 
discretion of, 60-61; weak local 
state presence and imperfect 
communications of, 64-65. See also 
Peru: laws/legal system of 

—hydrocarbons development in: 
Dorissa Accords (2006) agreement 
on, 91, 99, 101; early history of, 18; 
foreign direct investment (EDI) in, 
27, 30-31; foreign oil companies” 
early monopoly in, 18; Indigenous 
opposition to pipeline through 
Megantoni National Sanctuary, 
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against oil development, 91, 92-95; 
Asociación Interétnica de Desarrollo 
de la Selva Peruana (AIDESEP) lawsuit 


on behalf of, 69; Bagua confrontations 


(2009) with, 79, 82, 84, 108-9; Block 
14B/8 opposed by, 93; Blocks 67 
and 39 oil production opposed by, 
29; Camisea natural gas project in 
territorial reserve homeland of, 129b; 
disputes between oil companies and, 
1-2, 50-52; IACHR cases on rights 
of, 74, 77-78; lack of governmental 
recognition of, 145-46n3; Law of 
Communities (1979) on rights of, 40; 
living in voluntary isolation, 80-81; 
Machiguenga Indigenous community, 
98-99; Matses Indigenous 
community, 80-82; national interest 
versus rights of, 69; population of, 15; 
poverty rates of, 49g; rubber industry 
exploitation of, 37-38; territorial 
conflicts over Blocks 88, 100, 113, and 
138, 68; uprising (1780) by, 37 
—laws/legal system of: article 6 of Law 
26221 creating Perupetro, 27; Canon 
Law (2002) on transfer of percentage 
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(1993) restricting land tenure, 
83-84; constitutional mandate on 
subsoil ownership, 71t; General 
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Supreme Decree 015-2006-EM, 79. See 
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project using, 126, 127, 128-31; Canon 
Law (2002) on transfer of revenues 
from, 56-58, 64, 147n1 (chap. 3); 
exports of liquefied natural gas from, 
29; La Convención opposition to 
exporting, 58-59; oil reserves compared 
with, 27; revenue distribution of, by 
producing region, 57g 

— Office of the Ombudsman of, 60; 
commending actions of, 10, 140, 143; 
as facilitating Indigenous dialogue 
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mediation by, 112, 114-18; public 
approval and legitimacy of, 114, 117; 
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—oil companies in: conflict with 
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contracts and conflicts, 51g, 51-52; 
Perupetro oversight, 277; Petrobras, 
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with, 27 

—oil production in: Canon Law (2002) 
on transfer of revenues from, 56-58, 
64, 147n1 (chap. 3); oil imports due 


to insufficient, 27, 28; regulatory 
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Peru (continued) 
restructuring of, 27-29; revenue 
distribution of, by producing region, 
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resolution of, 80-82; oil contracts 
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Shining Path activity in, 62, 93. See 
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by, 23; law mandating social and 
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by Law 44 (1993) as increasing role of, 
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disparities in, 47-50; Latin American 
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